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HUMAN RIGHTS IN NEPAL

The takeover of executive powers by King Gyanendra of February 1, 2005 has rolled back Nepal's democracy and human rights. The takeover, standing on Article 27 (3) is open to interpretation, because it makes the king responsible to "protect" and "preserve" the constitution in view of the "best interests" and "welfare of the people" and does not provide powers to install absolute rule.

The royal takeover—supported by the military—has had an immediate impact on Nepal's judiciary. On February 7, the Supreme Court failed to decide for itself, despite there being a precedent, on if it could hear writs related to fundamental rights while the state of emergency declared alongside the takeover remained in force. Instead it postponed it's decision on a writ to that effect until March 31st, i.e. when the emergency comes up for a renewal. The apex court had heard writs not directly related with security during the last emergency November 2001-August 2002. Human rights cannot be protected when fear looms large even in the courts.

The government had clamped down on communications immediately after the royal takeover. Telecommunications remained disrupted for a week after February 1. Phone lines went dead again on February 22—"Democracy Day"—because protests by political parties against the takeover were to begin that day.

The government has reintroduced censorship of the media. Armed soldiers took charge of censorship immediately after the royal takeover. The soldiers have left media premises, but government keeps close watch on all content, and has time an again summoned and threatened editors and journalists, that have tried to report on all groups that don't support the "spirit" of the royal proclamation announcing the takeover.

The government has strangled independent radio, by barring it from broadcasting not only news and current affairs programming, but any talk-based show, that security forces believe would affect their morale. The state run radio, television and newspapers have the freedoms to malign the political parties and their leaders.

Opponents of the royal takeover have been arrested all across the country, and with media censored, it remains extremely difficult to obtain information on where the detainees are held and the conditions in detention. Human rights defenders, including lawyers and journalists—have been threatened or harassed.

In effect, two extreme forces—the royalists and the Maoists—are encroaching what used to be the neutral middle ground endangering ordinary citizens.
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The royal-military takeover

The royal proclamation dismissing the government and to assume executive powers was announced at 10:00 hours on February 1, 2005. The government shut down telephones (including mobiles) and Internet services immediately after the announcement, and fully-armed military censors took control of the media. Fixed line telephones were fully restored after six days. Mobiles and telephones with limited mobility were not restored on March 16th.

Security teams began rounding up political leaders and student activists even before the takeover was announced. Journalists and human rights defenders were also detained. Those put under house arrest included the deposed prime minister, and top leaders of the main parliamentary parties. Since February to mid March the government arrested or detained 1481 party and student activists and human rights defenders, of which 645 still in detention or under house arrest on March 16th. Top leaders of the Nepali Congress and the Communist Party of Nepal (Unified Marxist-Leninist) were under house arrest on March 16th. The following were still in detention or house arrest on March 16th:

· 632 politicians of 1436

· 13 journalists and human rights of 45 that were detained.

Nepal's violent has continued. In all 227 were killed in February 2005, almost double the daily monthly average before the takeover. The deaths were reported in 45 of Nepal's 75 districts.  Killings by government forces averaged to around six everyday, and that for the Maoists was around 2 deaths. Of 174 persons killed by government forces in February 2005, 162 were said to be "Maoists", 11 were civilians and 1 was unidentified. The Maoists have also continued targeting civilians. They killed 19 civilians in February 2005. Police and military personnel killed during the period was 23 and 11 respectively. The highest number of Maoist deaths was reported on February 28. The government forces recovered 50 bodies, including 3 civilians, after a battle in Ganeshpur on the Gulariya-Nepalgunj road in Bardiya district.

A government-backed "resistance" mob set fire on huts belonging to 20 families suspected of being Maoist sympathizers on February 23 in Singhokhor, parshoia and Labani Village Development Committees of Kapilvastu district. The mob also beat a Maoist cadre to death in Lalbani. Three government ministers traveled Ganeshpur village on February 21st to praise and support the local resistance. In the events that followed villagers lynched 22 Maoist cadres.Among them were Home Minister, Dan Bahadur Shahi, Minister for Labour, Ramnarayan Singh and Minister for Education, Radhakrishna Mainali visited Ganeshpur. Their speeches on state-run media were full of praises of the "resistance" and also assured continued support to the "local" effort. The heads of the Armed Police Force, Nepal Police and the National Investigation Department had accompanied the ministers (www.kantipuronline.com). In all 31 persons (list attached) were killed in the district February 17 and 24, 680 houses have been burnt down. Three of the dead—suspected Maoists—were burnt alive by making pyre by the "resistance" group. State media reported that eight Maoists were beaten to death by villagers of Jabamari VDC on February 18th and 19th.

The government had released nine political party leaders on February 25th but political activities, even non-violent protests against the takeover continue to be suppressed. The telephones of about two dozen leaders remained severed on March 16th, including those of NC President Girija Prasad Koirala, CPN (UML) General Secretary Madhav Kumar Nepal, People's Front Nepal (PFN) leader Amik Sherchan, among others. On 1 March 2005, US Ambassador to Nepal, James F Moriarty was prevented from meeting Nepali Congress President Girija Prasad Koirala, who is under house arrest. This was the second time that Ambassador Moriarty had been denied access to Koirala since 1 February 2005.

Dozens of activists from different political parties and student organizations have arrested on different dates. Most of the arrests have taken place after the parliamentary parties launched protests demanding the restoration of democracy on February 22nd. The government numbers on the arrests under-count the detentions, especially people that are held overnight and released without charges the next day or so.

1A. Restrictions on media

The armed military censors camped at different media institutions during the first week of February telling editors what to publish and what not to. On February 2 the government issued a notice asking the media not to report anything that would lower the morale of the security forces or be in contravention to the "spirit" of the royal proclamation. The notice has been enforced as interpreted by local administration officials. The government has arrested journalists, and has continuously harassed others in less visible but more effective ways.

The Chief District Officers (DCOs) at the District Administration Offices (DAO) across the country have continued to summon, harass and threaten editors and journalists after February 1 (individual instances have been well-documented by different national and international groups working to protect press freedoms). The restrictions are severest in the districts, where all decisions are taken by the local army and police chiefs and the CDO.

On March 1st, the Ministry of Information and Communication (MOIC) issued fresh orders directing the media not to publish any information on the Maoists other than that approved by the security forces.  The notice was a response to press coverage on the lifting of a transport closure announced by the Maoists on February 12th.

The government has completely gagged talk radio, in addition to banning independent news and current affairs programming. The government decision threatens the existence of 46 independent radios set up after Nepal began licensing them in May 1997.

1B. Restrictions on travel

Rumors—many of which have later turned out to be true—have filled the vacuum caused by restrictions on free flow of information. On March 7th Nepal Samacharpatra (newspaper) reported that the Defense Ministry had asked the ministry in charge of overseeing NGOs "to prepare and enact code of conduct for NGOs and INGOs", which the later is now said to be working on.  The move is primarily aimed at the human rights and civil society organizations that have been most critical of the excesses by the security forces. The government has also imposed travel restrictions on many human rights defenders—who, however, have not been informed of the same and have instead been sent back from the airport. The government is now said to be considering restrictions on activities of all human rights organizations, including international organizations such as the International Committee of the Red Cross.

On February 26th police at the airport barred a human rights defender to travel to Nepalgunj to attend a workshop on humanitarian law. Ironically the human rights defender was to have traveled at the request of the security forces there, who were participating in the meeting. In a similar manner security forces at the airport prevented a former Supreme Court justice from flying to Mumbai to attend a conference on women's rights and anti-trafficking on February 21st.

1C. Violations by the Maoists

The Maoists killed 53 persons in February 2005. They also enforced a blockade of all major highways for two weeks, starting February 12th. The following are examples of atrocities committed by the Maoists during the review period:

· On February 20th, Maoists opened fire at a passenger bus at Charaudi about 70 kilometers west from Kathmandu. The driver of the bus, carrying 40-50 persons, was critically injured. A passenger took over from the injured driver and drove the bus to Pokhara where it was headed. Two other senior passengers also suffered bullet wounds.

· On February 24th, suspected Maoist insurgents shot and killed Chandra Prakash Rathaur, member of the World Hindu Youth Federation. He was shot at the gates of his residence at Bulbule Gate of Birendranagar Municipality in Surkhet district.

· On February 25th, suspected Maoists shot and killed Ghar Baran Teli at Labani VDC in Kapilvastu district. The next day they killed another three Bedullah Jolha, Maksoor Alam and Mohammed Hakik in Jahari VDC. The deceased were said to have been involved organizing the "resistance" against the Maoists.

· Also on February 26th, suspected Maoists killed three brothers of a family at Masina VDC in Rupandehi district. The dead were charged of being members of another local resistance committee.
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Constitutional and legal issues

On February 1st King Gyanendra dismissed the government he had appointed on June 2nd, 2004 and took on executive powers. The king said he was taking action in accordance with Article 27 (3) of the, which gives him the undefined responsibility to preserve and protect the Constitution.  The king dismissed the government and promised to form a Council of Ministers with him as chairman—for which there is no provision in the Constitution of the Kingdom of Nepal 1990. Specific exclusive powers granted to the king under the Constitution include making laws on succession to the throne, appointing a royal representative, guarantees that royal expenditures are not reduced by law, a tax free status, and immunity from litigation at the courts, among others. Given that Article 27 (3) is open to interpretation, there are questions on the constitutionality of the royal proclamation, especially given that Article 35(2), specifically says, "Except as otherwise expressly provided as to be exercised exclusively by His Majesty or at his discretion or on the recommendation of any institution or official, the power of His Majesty under this Constitution shall be exercised upon the recommendation and advice and with the consent of the Council of Ministers. Such recommendation, advice and consent shall be submitted through the Prime Minister." With the Constitution now suspended for all practical purposes, it can be said that all the powers therein have now passed on to the monarch.

2A. Accountability

Article 31 of the Constitution says the king's actions are above law and cannot be questioned at the courts. In other words, the king is accountable to no institution and the question on who would be responsible for everything taking place after February 1 remains unanswered, especially in the absence of elected representatives which is the basis of the 1990 statute. The preamble of the Constitution of the Kingdom of Nepal, 1990 says: "Guarantee of basic Human Rights to every citizen of Nepal, the Parliamentary system of government, Constitutional monarchy and the system of multiparty democracy by  promoting amongst the people of Nepal the spirit of fraternity and the bond of unity on the basis of liberty and equality; and also to establish an independent and competent system of justice with a view to transforming the concept of Rule of Law into a living reality."

2B. State of emergency

The government announced a state of emergency after the royal takeover of February 1, 2005. The order was derived from Article 115 (1) of the Constitution. However, the time limit of the emergency—which legally has to be approved by parliament after three months—was not specified. The following rights remain suspended under the state of emergency:

Article 12 (2) All citizens shall have the following freedoms:

a) freedom of opinion and expression,

b) freedom to assemble peaceably and without arms, and

d) freedom to move throughout the kingdom and reside in any part  thereof.

Article 13 (1): Press and Publication Right Article 15: Right Against 

Preventive Detention Article 16: Right to Information Article 17: 

Right to Property Article 22: Right to Privacy Article 23: Right to 

Constitutional Remedy (except right to habeas corpus)

Nepal's constitution was suspended in October 2002 when the king had sacked the elected prime minister and begun ruling with prime ministers of choice. The inability of successive government's to hold parliamentary elections (due in November 2002) caused the prime minister to change prime ministers thrice. The deposed prime minister Sher Bahadur Deuba was appointed on June 2nd, 2004 and had been given up to mid-April 2005 to hold elections.  Constitutionally, the king can declare a state of emergency in situations where sovereignty or integrity or security of Nepal or of any part thereof is threatened by "war, external aggression, armed rebellion or extreme economic disarray". This, in accordance with Article 32 (2) had been done upon the recommendation of the prime minister in November 2001—but not this time, even though the prime minister held all executive powers.

According to article 115(2) every proclamation or order shall be laid before the meeting of House of Representatives for approval within three months from the date of issuance. Nepal does not have a House of Representatives, which was dissolved in May 2002, and elections for a new house remains postponed since November 2002.

According to the Article 115(6) during the period of dissolution of the House of Representatives, the National Assembly exercises the power of approval of the emergency. It still has majority members from the parties, and whether it would be asked to approve the emergency, is something that will be clear after April 1st. The National Assembly was not convened after the lower house was dissolved in May 2002, after which the king dismissed the prime minister in October 2002.

The government has not publicly said if it has informed the UN General Secretary about the rationale for imposing the state of emergency as required by Article 4 of International Covenant on Civil and Political Rights of which Nepal is a signatory.

Article 115(7) says, "After a state of emergency has been declared, His Majesty may issue such orders as are necessary to meet the exigencies. Orders so issued shall be operative with the same force and effect as law so long as the state of emergency is in operation." Using this power, the king constituted a Royal Commission with power to probe and decide corruption complaints, bypassing the statutory Commission for the Investigation of Abuse of Authority (CIAA). The Royal Commission flouts the fundamental principle justice of the separation of the investigating and prosecuting bodies and the adjudicator. The king's commission has been given all functions—even though its verdict can be appealed at the Supreme Court (see: section on judiciary).

The Article 35(1) declares: "The executive power of the Kingdom of Nepal shall, pursuant to this constitution and other laws, be vested in His Majesty and the council of ministers." It is an established convention, under constitutional monarchy the king has no political prerogative and functions entirely upon the advise of the elected prime minister. But King Gyanendra has been different and has on different occasions bypassed the prime ministers and spoken directly to the press, formally or at informal meetings (which were extensively reported). After the takeover, the king who is also chairman of the council of ministers met editors on February 24, where he delineated government policy—calling on all to choose between 'peaceism' and 'terrorism' (see: The Rising Nepal, February 25) and effectively erasing the middle ground, the traditional space occupied by human rights defenders.

The emergency declared on February 1 does not set a time limit. If the Constitution is to be the basis, then it comes up for a vote on April 1. However, there is precedent of letting the emergency to lapse for a few days, before imposing a fresh order (if the king wants to bypass the option of consulting the National Assembly).

2C. Legal standing of government

Article 36 provides the rules for government formation. Article 42 can be invoked in situations where the condition under Article 36 is not met. According to Article 36(1) King appoints as Prime Minister the leader of the party, which commands a majority in the House of Representatives, who forms and heads the council of ministers. This Article has remained suspended since October 2002.

Article 42 provides the basis for government in situations where no party has a parliamentary majority. Article 42 (1) says, "If no one party has a clear majority in the House of Representatives, His Majesty shall appoint as Prime Minister a member who is able to command a majority with the support of two or more parties represented in the house."

Article 42 (2) outlines government formation where Article 42 (1) does not serve the purpose, it says, "If no member is able to command a majority in the House of Representatives even pursuant to clause (1) above, His Majesty shall appoint as Prime Minister the leader of the parliamentary party that holds the largest number of seats in the House of Representatives." The Constitution does not have a provision where the king can chair the council of ministers.

After the takeover, King Gyanendra invoked Article 127, which gives the monarch extraordinary powers to remove difficulties in the implementation of the Constitution, and appointed 10 ministers. He expanded cabinet by appointing two vice-chairmen of the cabinet on February 14th. There is not provision of appointing vice-chairmen of the council of ministers in the constitution. The only provision on a deputy to the executive, Article 36(2), says, "The council of Ministers, in addition to the Prime minister, shall consist of a Deputy Prime Minister if required and such other Ministers may be required." Likewise Article 36(3) says who can be a deputy prime minister and ministers—they must be members of parliament or be elected to parliament within six months of appointment. None of the king's ministers, except the foreign minister, is a member of parliament (the foreign minister was nominated to the Upper House by the king). CHK. Governments appointed under the 1990 Constitution were responsible to parliament; the accountability question now remains fuzzy, especially in a situation where the king himself heads the government he formed.

2D. Suppression of dissent

The government has used emergency powers to silence dissent and arrest and detain those opposing the royal takeover. This is a violation of Article 14 (5) of Constitution, a right that is not suspended even during a state of emergency. According to Article 14(5), "No person who is arrested shall be detained in custody without being informed, as soon as may be, of the grounds for such arrest, nor shall be denied the right to consult and be defended by a legal practitioner of his choice." The Article requires the detainee to be presented in court within 24 hours of arrest.  This Article relates to criminal justice and has been flouted under the emergency restrictions, not acknowledging the detention or informing the next of kin.
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State of emergency and international obligations

Nepal is a party to the International Covenant on Civil and Political Right (accession date 14 May, 1991) and its First and Second Protocols (accession date 14 may, 1991 and 4 march 1998 respectively); the Convention against Torture and other Cruel Inhumane or Degrading Treatment or Punishment (accession date 17 May 1991); the International Covenant on Economic, Social and Cultural Rights (accession date 14 may 1991); the Convention on the Elimination of all Forms of Racial Discrimination (accession date 30 January 1971); the Convention on the Elimination of all Forms of Discrimination Against Women (ratification date 22 April 1991) and its optional protocol signed 18 December 2002 and the Convention on the Rights of the Child (ratified 17 september,1990 together with the two optional protocols both signed 8 September, 2002).

Treaties can be signed by the King, the Prime Minister and the Minister of Foreign Affairs, and ratification occurs upon approval of treaties by parliament. The Treaty Act 1990 upholds international laws not only as a law of morality but as binding (see: Section 9, clause 1). An where the national laws and international treaties contradict each other, the provisions of the treaty prevail for treaties ratified, acceded and approved by the parliament and to which the Kingdom of Nepal is a party.

International human rights laws allow States to limit the rights of its citizens provided there are reasonable causes for the curtailment of the rights. However, such measures may by no means be arbitrary and disproportionate. Rights can be limited (or restricted) in situations of public disorder or national security, the derogation (or suspension) of rights, a much more radical measure, can be taken only during situations where the life and welfare of the nation is under peril. Such derogation of rights usually follows the declaration of a state of emergency.

David Johnson, Senior Human Rights Advisor to UNDP Nepal revealed at an interaction program organized by INSEC (February 25th) that the UN had been notified of the State of Emergency on February 16th. The notification was required under Article 4(3) of the ICCPR. However, Nepal did not state the rationale flor the restrictions imposed upon the freedom of expression and media, which contravene Article 19 of the ICCPR. According to Article 4 of ICCPR:

· In time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed, the States Parties to the present Covenant may take measures derogating from their obligations under the present Covenant to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with their other obligations under international law and do not involve discrimination solely on the ground of race, color, sex, language, religion or social origin.

· No derogation from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18 may be made under this provision.

· Any State Party to the present Covenant availing itself of the right of derogation shall immediately inform the other States Parties to the present Covenant, through the intermediary of the Secretary-General of the United Nations, of the provisions from which it has derogated and of the reasons by which it was actuated. A further communication shall be made, through the same intermediary, on the date on which it terminates such derogation.

3A. Pre-conditions for declaring a state of emergency

Article 4 of ICCPR also lists the following possible pre-conditions for declaring a state of emergency:

· Existence of a public emergency that threatens the life of the nation

· Officially proclaimed

· Communication to the other State Parties through the UN Secretary General

· According to law

· Non-discriminatory

· Not inconsistent with international obligations

· Strictly necessary and proportionate

· Non-derogability of certain obligations

It shows, to declare a state of emergency, the situation needs to be of a particular serious character. The UN Human Rights Committee has made it clear that it is for the State party to substantiate the allegation that it is indeed facing exceptional circumstances that may justify derogation under Article 4 (1). It is not sufficient for the country concerned simply to invoke "the existence of exceptional circumstances". Rather it is duty bound in proceeding "to give sufficiently detailed account of the relevant facts to show that a situation of the kind described in art. 4(1) exists in the country concerned".

3B. Notification under ICCPR Article 4

The Principal Press Secretariat of the Royal Palace announced the declaration of the state of emergency and suspension of rights after the king's takeover proclamation was broadcast through the state-run media. The government chaired by the king notified the Secretary General of UN two weeks after the order took effect. The notification said:

"In view of a grave emergency threatening the sovereignty, integrity and security of the Kingdom of Nepal, His Majesty the King has, in accordance with clause (1) of Article 115(1) of the Constitution of the Kingdom of Nepal, 1990 (2047), issued an order of a State of Emergency in respect of the whole of the Kingdom of Nepal on 1 February 2005 with immediate effect.  As the situation in the country had reached a point where the survival of multiparty democracy and the nation's sovereignty had been seriously threatened and the people of Nepal had to go through a miserable period of time due to untold sufferings brought about by the rise in terrorist activities throughout the country, and as the governments formed during the past few years had not been serious enough about initiating a dialogue with terrorists, His Majesty had no alternative but to declare a state of emergency the meet the exigencies in exercise of His State authority and in keeping with the spirit of the Constitution of the Kingdom of Nepal, 1990 and taking into account Article 27(3) of the Constitution, to protect and preserve the sovereignty of the Nation.  His Majesty the King has also, in accordance with clause (8) of Article 115 of the Constitution, suspended sub-clauses (a) freedom of thought and expression, (b) freedom to assemble peaceably without arms, and (d) freedom to move and reside in any part of Nepal, of clause (2) of Article 12; clause (1) of Article 13 press and publication right which provides that no news item, article or any other reading material shall be censored; Article 17: right to property; Article 22: right to privacy; and article 23: and the right to constitutional remedy (with the exception of the right to the remedy of Habeas corpus) of the Constitution of the Kingdom of Nepal, 1990."

No information elaborating and explaining the threat to the life of the nation has been provided to date. Instead the government has listed the following to justify the state of emergency, as was expressed in the briefed to the UN:

· serious threat to survival of multiparty democracy

· serious threat to sovereignty of the nation

· people of Nepal had to go through a miserable period of time due to untold sufferings brought about by the rise of in "terrorist activities" throughout the country

· the governments formed during the past few years were not serious enough about initiating a dialogue with "terrorists"

The statement is self-contradictory. The argument that political freedoms have been suspended for strengthening multiparty democracy doesn't stand because democracy is an evolutionary process and not a "switch on-off" political formula. The statement does not state the source of the threat to sovereignty or shows greater seriousness for initiating dialogue with the "terrorists". Instead, the royal proclamation calls on the Maoists to surrender before other considerations can follow. Full Text of King's address to the Nation
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Judiciary, constitutional institutions under trial

The Supreme Court of the Kingdom of Nepal, as stated by the constitution, has authority to adjudicate the legality of the declaration of the state of emergency vis-à-vis the constitutional provisions. Articles 84 (Courts to exercise powers related to justice), 96 (Orders and decisions of Courts to be binding), 88(1) and 88(2) (Jurisdiction of the Supreme Court) of the Constitution of Nepal 1990 provide the Supreme Court with such authority. Even under an emergency imposed under Article 115(1) of the Constitution, the Supreme Court has the right to ensure the rights under Articles 11, 12(1), 12(2) c, 14, 18, 19, 20, 21, right to Habeas Corpus as per Article 23 and the extra-ordinary power under the Articles 88(1) and 88(2). The rights to expression, form union and associations, mobility and peaceful assembly are also provided under the Civil Rights Act 2012—rights not expressly suspended by the government. 

The state of emergency imposed on November 26, 2001 was done by the king at the recommendation of the Prime Minister. The full bench of Supreme Court, comprised of five justices had then decided there was no barrier to judicial remedy for writs concerning rights that were not suspended and those filed before the imposition of the emergency order. On a writ demanding that the court keep to the earlier decision, the Supreme Court on March 7th postponed its decision until March 31st. but gave no reason for deferring the verdict on something so important for the protection of basic rights.

As result, judicial redress for human rights violations under Articles 88(1) and 88(2) remain suspended. There was also an instance where the Appellate Court Biratnagar, citing the state of emergency, refused a Habeas Corpus application following the on the arrest of a legal professional. The court's denial of legal redress on non-suspended rights under Article 88 is a major obstacle to the Human Rights movement in Nepal.

Article 88(1) & (2) on the jurisdiction of the Supreme Court say: (1) Any Nepali citizen may file a petition in the Supreme Court to have any law or any part thereof declared void on the ground of inconsistency with this Constitution because it imposes an unreasonable restriction on the enjoyment of the fundamental rights conferred by this Constitution or on any other ground, and extraordinary power shall rest with the Supreme Court to declare that law as void either ab initio or from the date of its decision if it appears that the law in question is inconsistent with the Constitution. (2) The Supreme Court shall, for the enforcement of the fundamental rights conferred by this Constitution, for the enforcement of any other legal right for which no other remedy has been provided or for which the remedy even though provided appears to be inadequate or ineffective, or for the settlement of any constitutional or legal question involved in any dispute of public interest or concern, have the extraordinary power to issue necessary and appropriate orders to enforce such rights or to settle the dispute. For these purposes the Supreme Court may, with a view to imparting full justice and providing the appropriate remedy, issue appropriate orders and writs including habeas corpus, mandamus, certiorari, Prohibition and quo warranto:

Provided that:

(a)
the Supreme Court shall not be deemed to have power under this clause to interfere with the proceedings and decisions of the Military Court except on the ground of absence of jurisdiction or on the ground that a proceeding has been initiated against, or punishment given to, a non-military person for an act other than an offence relating to the Army.

(b)
except on the ground of absence of jurisdiction, the Supreme Court shall not interfere under this clause with the proceedings and decisions of Parliament concerning penalties imposed by virtue of its Privileges.

On February 7th the Supreme Court refused to register a habeas corpus writ by a group of lawyers led by NBA president Shambhu Thapa seeking release of senior advocate Sindhu Nath Pyakurel. Pyakurel was detained on February 1. The court registered the writ on February 8th, citing delay in notification as reason. Pyakurel was eventually released on February 14th.

On February 20th Chief Justice Hari Prasad Sharma said the Nepal Bar Association's plea to the Supreme Court to accept writs on basis of non-suspended constitutional articles as "politically motivated". Thereafter on February 25th, it rejected a writ petition seeking legal remedy under rights not expressly suspended by the emergency order. There have been instances where the Court has issued orders under habeas corpus writs. Human Rights activist Gauri Pradhan was court orders on February 29th, after about a week in detention. However, Pradhan was re-arrested briefly from the main intersection about 100 meters away from the courthouse, and released again later the same evening. On the same day the Appeals Court in Dang issued an interim order asking the local administration to lift restrictions and allow Narayan Prasad Sharma, editor of Yugbodh newspaper to resume publication of the paper that had been barred by the Chief District Officer.

4A. Royal Commission on Corruption Control (RCCC):

The king appointed the Royal Commission on Corruption Control (RCCC) on February 16, superseding the existing, and extremely powerful, anti-corruption bodies in Nepal that had begun to make major steps towards corruption control. The Commission for Investigation of Abuse of Authority (CIAA) is the constitutional agency for investigating corruption, and the Special Court, formed in 2002, hears the cases. The royal commission has been given powers to even investigate Supreme Court judges and office bearers of constitutional bodies, which by law, could be done only by parliament. The RCCC may proceed prosecute the "corrupt" at these agencies, after getting a nod from the monarch. Such a provision has added to widespread fears even at the courts, which have in the past issued orders on cases of Human Rights violations that were not taken very well by the security agencies, especially the military.

The royal edict announcing the formation of RCCC forbids any criticism of the body. The RCCC is also empowered to set its own working procedures, and according to reports on state-run Nepal Television, it has given itself the powers to detain suspects being investigated for up to 30 days, among others.
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Annexes

A. Full Text of the Royal Proclamation

FROM
HIS MAJESTY KING GYANENDRA BIR BIKRAM SHAH DEV (February 1, 2005 )


1. The Kingdom of Nepal was built on the foundations of the unification process initiated by King Prithvi Narayan Shah the Great. It is well known that to reign in accordance with the people's aspirations, our forefathers initiated revolutionary measures of historic importance, ensuring a bright future of the nation and her people. 

History is witness to the fact that both the Nepalese people and the King have, in unison, played decisive roles in each and every period of the Kingdom's process of unification, democratisation and modernisation.


2. Today, we have once again reached a juncture where, in keeping with popular aspirations, a historic decision must be taken to defend multiparty democracy by restoring peace for the nation and people. Even when bloodshed, violence and devastation has pushed the country on the brink of destruction, those engaged in politics in the name of the country and people continue to shut their eyes to their welfare. Tussle for power, abuse of authority on gaining power and unhealthy competition in fulfilling personal and communal interests at the expense of the nation and citizenry contributed to the further deterioration in the situation. There were attempts to flout the universally accepted rule of law in the name of politics. Our desire to ensure social, political and economic justice for our beloved people through the meaningful exercise of multiparty democracy could not be materialised. There was a steady rise in crimes against the nation and people, including destruction of development infrastructures constructed for the people's benefit. Whereas all democratic forces should have adopted an unified approach against terrorism, leaders instead continued their tussle for power, encouraging simple political workers to vandalise public utilities in the name of politics. Faced with this steadily declining situation, it is now time to bring to an end the ongoing acts of terrorist violence and pledge, in earnest, to fulfill the people's aspirations with the restoration of peace and security in the country.


Beloved countrymen,


3. Democracy and progress always complement each other. But, Nepal 's bitter experiences over the past few years tend to show that democracy and progress contradict one another. Multiparty democracy was discredited by focusing solely on power politics. Parliament witnessed many aberrations in the name of retaining and ousting governments. Not a single House of Representatives was allowed to complete its tenure. Continuous confusion and disorder resulted in the obstruction of the democratic process. While the people's aspirations continued to be shattered and their trust trampled on, they became increasingly disenchanted with democracy itself. After being incapable of holding elections, there were conspiracies to form undemocratic governments, which would be responsible to no one. There was also a written consensus amongst all political parties on vacuuming the people's representatives out but they could not see eye to eye when it came to working together in filling this void. The participation and concurrence of political parties in making way for a form of governance, which negated popular representation, was against the people's wishes and norms and spirit of multiparty democracy. So, we appealed to all those who have faith in democracy with the intention of activating, at the earliest, the system of popular representation. We also met a number of times with members of the general public, senior citizens, representatives of the civil society and leaders of political parties in our effort to gauze the popular mandate and try to convince them of the country's requirements and people's aspirations. We reminded them that the only wish of the Nepalese people and friends of Nepal was to bring to an end the ongoing violence and destructive activities and return peace and tranquility to the country without any further delay. In order to conduct the general elections in an environment of peace and security, opportunities were given to leaders of various political parties to constitute the Council of Ministers, with executive power. But the situation did not improve. National politics was plagued by not uniting in running the government but opposing it on being ousted from it. No serious efforts were made to attenuate the real threat posed against democracy by terrorism in the form of a single-party autocracy. The habit of passing carefree remarks on matters of national security continued. Political parties were unable to display responsible behavior in augmenting the patriotic fervour of our dutiful security personnel, who are active round the clock in ensuring security of the nation and people. Multiparty democrats could not sincerely unite, with national interest as the focal point, to forever end the cycle of devastation being lashed out against the nation and people. Likewise, political parties also could not identify national priorities in keeping with the people's aspirations.


4. Throughout history, the Nepalese people never had to bear the burden of such terrorism, agony and exploitation. No democracy has ever had to go through such a dismal situation, where the innocent are punished by criminals, people whose property is seized and innocent children, women and the elderly who are mercilessly killed by criminals cannot receive any kind of protection from those who govern in their name and parties who claim to represent the people do not act in their defence. The nefarious designs of an individual or group, negating the wishes of the Nepalese people as well as the national interest and acting through sponsored mobs, cannot form our national agenda. Conscientiousness towards our responsibility to the future of the country and people has nudged us many a time. Circumstances have reached such a critical stage that it has now become imperative for us to take a decision in the greater interest of the nation and people in accordance with their aspirations.


Beloved Countrymen,


5. Nepal 's independence, national unity and sovereignty are best safeguarded by the intimate relationship between the King and people. An Institution of M onarchy ever devoted to the country and people and a people with an innate love for their land is the glorious history of the Kingdom of Nepal , its present and also its future. In keeping with this glorious tradition, popular will as always remained the guiding light for Nepal 's Monarchy. We are committed to social justice; totalitarianism and authoritarianism are entirely inconsistent with the Monarchial traditions of the Shah Dynasty. We are convinced of the fact that the Nepalese people have deep faith in and are firmly committed to Constitutional Monarchy and multiparty democracy. We believe that centralisation of authority is against democratic norms. We feel that a meaningful exercise in democracy can take place only when elected representatives at all levels are given their share in the governance of the country in accordance with the principles of separation of powers. It is our desire that, while no Nepalese should experience pain or suffering, every citizen should have unfettered access to social, economic and political justice. We strongly believe that the people should always feel that their wishes are being fully honoured and their interests completely protected in the governance of the country. It is our desire to ensure that the Kingdom of Nepal forges ahead towards the creation of a mature democracy and welfare society with the collective judgment, understanding and farsightedness of all patriotic democrats. We are confident that there can never be any differences among democrats on achieving the fundamental objectives of national welfare.


6. We have no interest other than the restoration of sustainable peace and exercise in meaningful democracy for the welfare of Nepal and Nepalese people. Monarchy is guided not by a cheap popularity but by the overall welfare and continued progress of Nepal and her people. Everyone should respect the people's desire for effective reforms. Let no Nepalese feel compelled to take up arms as a means of expressing frustration or disenchantment. At the same time, it must be ensured that every citizen has the opportunity to express discontent effectively without jeopardizing social harmony. It is clear that what the people want are a meaningful exercise in democracy, an effective market economy, good governance, transparency and a corruption-free rule of law. Our only wish is to guarantee our people's happiness through democracy, instill hope among the youth for a brighter future and to ensure dignity for Nepal amongst the comity of nations. Equal opportunities for the development of all our languages, peoples and their cultures alone can preserve and consolidate the Kingdom's distinct characteristics.


7. Contrary to the wishes of the Nepalese people, on whom sovereignty is vested, no serious efforts were made towards initiating elections to the House of Representatives within the year 2061 B.S. by maintaining, to the extent possible, peace and security. Instead of preparing the electorate and political parties for the elections and laying the necessary legal, managerial and technical groundwork, time was wasted on paying only lip service on the urgency of holding elections. As it is our responsibility to preserve our nationalism, national unity and sovereignty, as well as to maintain peace and security in the country and ensure that the state of the nation does not deteriorate any further, we have, by virtue of the State Authority as exercised by us and in keeping with the spirit of the Constitution of the Kingdom of Nepal ? 1990, taking into consideration Article 27 (3) of the Constitution, dissolved, effective from today, the current Council of Ministers to fulfill the people's desire for the restoration of peace and security and to activate soon the democratic dispensation. The Council of Ministers to be constituted will be under our Chairmanship. This Council of Ministers will give utmost priority to reactivating multiparty democracy in the country within three years with the implementation of effective reforms by restoring peace and security.


Beloved countrymen,


8. Only a meaningful multiparty democracy can be an effective means of governance by the people. A successful multiparty democracy alone is synonymous with people's democracy. Such a system, which is people-oriented, mature, cultured and refined, has been disrupted. Terrorising the innocent population, extorting money through intimidation, brutally murdering those who dissent, kidnapping students and perpetrating atrocities against teachers, making false promises to simple people and destroying development projects aimed at the people's welfare are crimes against the nation and people, which have to be brought to an immediate end. From now on, such crimes will be dealt with firmly in accordance with the law. Our security forces have been mobilised to carry out their responsibilities more effectively to end terrorism and restore peace and security in the interest of the nation and people. All the organs of the state must remain alert in honouring and upholding human rights. However, it will be unfair to put the state and terrorists on equal footing. We are confident that all peace-loving Nepalese who have faith in democracy will, as always, continue to cooperate with the security forces in maintaining peace and tranquility.


9. We call upon all those who have gone astray, taking up arms against the nation and people, and those who are engaged in criminal activities against peace and democracy to return to the mainstream of national politics peacefully. Ensuring opportunities to freely express one's views with patriotism as the focal point, fulfilling one's aspirations and contributing to the welfare of the nation and people are the inherent features of multiparty democracy. We assure all those who avail of this opportunity to join the national mainstream that the state will give them opportunities and rights equal to those enjoyed by all our citizens, without any discrimination whatsoever; neither the people nor the law will tolerate any terrorist activities against the state or its citizens.

Beloved countrymen,


10. We would like to thank all the friendly nations who have generously supported us, appreciating our commitment to fight terrorism, as well as donors and international financial institutions that have rendered invaluable assistance in our development endeavours. Even the world's democracies are presently faced with the threat of terrorism, which cannot be confined within geographical boundaries. The world community has in fact realised that the more secure, stable and prosperous the smaller nations become, the more secure, stable and prosperous will the region and the world as a whole be. Nepal is, therefore, committed to eliminating terrorism in her own interest as well as in the interest of democracies around the world. Nepal aspires for peace - for herself, her neighbours and South Asia - and to rid the world of the threat to peace.

11. While expressing our unflinching faith in multiparty democracy, we would like to mention that economic and institutional reforms will continue. Efforts at reforms in the utilisation of public expenditure and public service delivery will be made more effective. Banking discipline will be restored. Measures will be adopted towards the effective implementation of the poverty reduction strategy and the anti-corruption drive. Sustainable development is now our national agenda. No one will be allowed to jeopadise the people's security and the future of democracy. Nepal will not allow terrorists to use her territory against herself or against any other friendly nation. In our ties with other countries, emphasis will be laid on fostering constructive relations based on mutual benefit and pragmatism.


12. Corruption, which has been continuously spreading its tentacles, has not only cast a shadow over politics and administration, but has also obstructed the nation's march towards progress. Corruption has struck at the very core of our society, the result of which the common man's confidence in the laws of the land has been shaken. Therefore, in keeping with the popular will and to fulfill the main criterion of good governance, effective measures will be adopted to curb corruption, while ensuring that the principles of justice are not infringed upon.


13. It is our desire that democracy be a way of life, politics be conducted in keeping with democratic norms and values, people from all strata of society honestly adhere to democratic ideals and everyone be guided by the interest of the country and people. All Nepalese wish to see our country as a progressive nation, occupying a pride of place in the international community, where democratic ideals thrive in a peaceful environment. It is our belief that upholding human rights not only preserves and promotes democratic values but also enhances a way of life and civilisational values commensurate with the 21st century.


Beloved countrymen,


14. Our decision should leave no room for confusion amongst the security personnel and civil servants in discharge of their duties and responsibilities. Today, it is we Nepalese who must take an initiative to ensure a bright future for Nepal and the Nepalese. An independent press serves as the medium for raising the level of democratic consciousness. It plays a crucial role in the promotion of national interests. We believe that the press will make effective contributions in ensuring that democratic norms and values inspire our way of life as well as governance. We are confident that, with this in mind, all those who have faith in multiparty democracy will discharge their duties from their respective places and the people's aspirations along with the country's requirements will be realised through the shared efforts of all the countrymen.

15. Today, the nation has made a firm commitment and a decision has also been taken accordingly. The nation has taken a step forward towards democracy and progress, leaving behind violence, insecurity and conflict. At a time when the country is in the grip of terrorism, all those who believe in democracy and peace must unite. Let us, therefore, be inspired by our collective wisdom and guided by our national perspective. Any nefarious attempts at disturbing peace and security and hindering efforts at making democracy meaningful will not be tolerated either by the nation or people. Yet, in pursuit of liberalism, we should never overlook an important aspect of our conduct, namely discipline. This is also the thinking of the 21st century. We wish to repeat once again that those who cannot do justice to Nepal , those who cannot believe in the sound judgment of the people and those who cannot stand in favour of peace will stand condemned by the motherland.


May Lord Pashupatinath bless us all!


Jaya Nepal !

B. Commitment vs. Reality

MONITORING ROYAL COMMITMENT ON HONOURING AND UPHOLDING HUMAN RIGHTS

8 March 2005
His Majesty the King Gyanendra Bir Bikram Shah Dev has expressed his commitment on honouring and upholding human rights in the royal proclamation on 1 February 2005 and during the meeting with Secretary-General of AI. Here are some of the exemplary cases and the trend of violations of the commitment.

	COMMITMENT
	REALITY

	
	Major Areas
	Major Findings/Cases

	"All the organs of the state must remain alert in honouring and upholding human rights" (Royal proclamation on 1 February 2005).
"It is our belief that upholding human rights not only preserves and promotes democratic values but also enhances a way of life and civilisational values commensurate with the 21st century" (Royal proclamation on 1 Feb. 2005).

"An independent press serves as the medium for raising the level of democratic consciousness. It plays a crucial role in the promotion of national interests. We believe that the press will make effective contributions in ensuring that democratic norms and values inspire our way of life as well as governance" (Royal proclamation on 1 Feb. 2005).

Assurance of commitment to uphold human rights and Nepal's international obligations with Irene Khan, Secretary General of Amnesty International (AI, 17 Feb. 2005).


	Suspension of constitutional provisions


	The country is actually descending fast and steadily into a profound political crisis. […] The newly suspended freedoms and rights as well as the systematic campaign against journalists, political leaders, and HRDs will reinforce the climate of fear, whereby people will be afraid to come forward with testimonies of severe human rights abuses, fearing retribution from the government and the armed forces (HRWF, 22 Feb. 2005).

Almost all the rights guaranteed by the Nepalese Constitution and those enshrined in the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights, and other international instruments that Nepal is a party to have been suspended. Complete press censorship has been imposed. […] Cable TV access to international news media have been severed. All this has been done to create complete terror and panic among the ordinary people ((25 leading Nepalese Human Rights Organizations in Nepal, 5 Feb. 2005).

These sweeping suspensions of constitutional protection are in clear violation of Nepal's international legal obligations (ICJ, 3 Feb. 2005).

A decree promulgated by the King has "suspended" all trade union rights and banned meetings of more than five persons. […] The Decree and other actions taken by the King constitute flagrant violations of internationally recognised fundamental labour rights (ICFTU, 1 Feb. 2005).

Civil liberties, including freedom of assembly and expression and other democratic freedoms have been suspended through the imposition of SoE on 1 Feb. 2oo5 following the royal proclamation.

The King imposed a SoE nationwide to be effective from the same date for indefinite time. The imposition suspended different fundamental rights enshrined in Part Three of the Constitution of the Kingdom of Nepal 1990. The suspended provisions of the constitution are- 

Article 12 (2) all citizens shall have the following freedoms: a)freedom of opinion and expression, b) freedom  to assemble peaceably and without arms and d)freedom to move throughout the kingdom and reside in any part thereof.   

Article 13 (1): Press and Publication Right 

Article 15: Right Against Preventive Detention 

Article 16: Right to Information

Article 17: Right to Property

Article 22: Right to Privacy

Article 23: Right to Constitutional Remedy (except right to habeas corpus)



	
	State of Emergency
	The SoE enacted by the king sadly deepens what was already a serious human rights crisis (HRWF, 22 Feb. 2005).

The SoE has aggravated the existing culture of non-accountability and lack of transparency. It has increased the pattern of militarization and restricted the space for political dialogue, thereby reducing the chances of peace. The attacks on the media, HRDs, trade unionists and others following the SoE are crippling Nepal's dynamic civil society. Those who were exposing and condemning the human rights abuses perpetrated both by the security forces and CPN-M are being muzzled. […] The SoE has strengthened the hand of the security forces, reduced the prospect of a political process towards peace and increased the likelihood of escalation of the conflict that could lead to even greater human suffering and abuses (AI, 17 Feb. 2005).

The King's actions violate international practices and legal standards for human rights even under the conditions of a legitimate "SoE" (25 leading Nepalese Human Rights Organizations in Nepal, 5 Feb. 2005).



	
	Arrest and detention of political activists, human rights activists, journalists and trade unionists


	At least 531 political activists and HRDs were arrested during one month of Royal Proclamation. 319 of these are still in detention including police and army camps or under house arrest. After the royal move, per day average arrest was more than 17 persons. Still 63% (311) of the arrested political leaders and activists are under security control. During the period, 495 political activists were arrested by security forces. Similarly, out of 36 HRDs including human rights activists, journalists and trade unionists arrested during the period, 22% (8) are still under security control. In Kathmandu only, at least 133 persons were arrested or held under house arrest by the security forces. 101 of these have not yet been released. 8 senior political leaders are still under house arrest.

The RNA rounded up political leaders in the country's capital, Kathmandu, instantly following the king's emergency decree. The ongoing crackdown against opposition political groups, along with former members of the government, points to snap and brutal silencing out of all political dissent. The army continues to crack down heavily on press and human rights activists throughout the country. Many political leaders, students, human rights activists, journalists and trade unionists arrested following the SoE remain in detention. […] Media workers, human rights activists and defenders, civil society leaders and political activists in Nepal are facing increased amounts of threats, harassment and intimidation (HRWF, 22 Feb. 2005).

Political party leaders were immediately placed under arrest and some second tier leaders were arrested and taken to the armed police headquarters, army barracks and other illegal places of detention. News has since filtered in of similar arrests of political cadres at the district level and the fear that many of these people are at risk to be killed or "disappeared" is strong. (swisspeace, Feb. 2005). 

Political leaders, students, human rights activists, journalists and trade unionists arrested in the immediate aftermath of the declaration of the SoE remain in detention more than two weeks later. [……] A number of leading human rights activists, journalists and trade union leaders are in hiding or have fled the country (AI, 17 Feb. 2005).

Nepal is plunging deeper into a massive human rights crisis following seizure of power by King Gyanendra and the RNA. With ongoing arrests reported around the country, there is a risk that some of those being arrested will be "disappeared" by the security forces and never seen again, as happened during Nepal's last SoE in 2001 (HRW, 9 Feb. 2005).

The wave of arrests has spread from top political leadership to upper and middle-level cadres and student leaders who have been taken into custody. HRDs and potential critics of the new regime are also under threat (UN Human Rights Experts, 8 Feb. 2005).

Still most of the top political leaders have been placed under house arrest and are not allowed to receive guests, read newspapers and make telephone calls. Several other senior leaders are either under house arrest or in detention.

7 March 2005: Kanak Mani Dixit, senior journalist (Editor of Human Southasian and Publisher of Himal Khabarpatrika), was arrested by police from his house at Patandhoka, Lalitpur. He had returned to Kathmandu 5 Mar. after taking part in a number of seminars in New Delhi and Kolkata, India. He was driven to the District Police Office, Lalitpur but wasn't told the reason of arrest. He was released on the same night after detaining for about four hours.

4 March 2005: Labadev Dhungana, President of FNJ, Panchthar District Chapter, was kept under house arrest. He was arrested by police from Fidim, the district headquarters. Dhungana works as a local correspondent for Nepal Television and Rajdhani National Daily.

3 March 2005: The DAO, Kathmandu handed over the extended arrest warrant to six senior political leaders who are under house arrest. Leaders are Girija Prasad Koirala (NC), Sher Bahadur Deuba (NC-D), Madhav Kumar Nepal (CPN-UML), Bharat Mohan Adhikari (CPN-UML), Amik Sherchan (PFN) and Purna Bahadur Khadka (NC-D). Their arrest warrant has been extended by two more months. They have been put under house arrest since the Royal Proclamation on 1 Feb. 

28 February 2005: US ambassador to Nepal James Moriarty was prevented from meeting Girija Prasad Koirala, President of NC and former Prime Minister who has been under house arrest since 1 Feb. Moriarty had sought a meeting Koirala at his house in Maharajgunj, but security personnel stationed at the premises prevented him, saying he had no permission.

18 February 2005 (Democracy Day): Hundreds of cadres belonging to major political parties (CPN-UML, NC, NSP-A etc.) were arrested by security forces from the protest marches in several district headquarters. They were arrested in Kathmandu, Janakpur, Pokhara, Tahahun, Dang, Dhangadhi, Dipayal and Mahendranagar.

17 February 2005: Gauri Pradhan, founding Chairperson of CWIN, Chairperson of Central Child Welfare Committee of HMG/N, Ex-president of NGO Federation of Nepal and President of Alliance for Human Rights Social Justice, Nepal, was arrested by police at the Tribhuvan International Airport, Kathmandu during his return from a visit to Europe. He was detained at the Police Headquarters, Naxal and released after the order of SC on 28 Feb. 2005.

9 February 2005: Krishna Pahadi, founding President of the HURPES, was arrested by security personnel from the HURPES office premises, Kathmandu. He has been detained at the Police Headquarters, Naxal.

4 February 2005: Bishnu Nisthuri, General-Secretary of FNJ, umbrella organization of Nepalese Journalists, was arrested by security personnel from his residence at Anamnagar, Kathandu. He was detained at the Ward Police Office, Singhadarbar and released on 25 Feb.

1 February 2005: Sindhu Nath Pyakurel, Ex-Chairperson of NBA, an umbrella organization of Nepalese Lawyers, was arrested by security personnel from his house, Kalikasthan, Kathmandu and detained in APF Battalion, Duwakot, Bhaktapur District. He was released on 14 Feb. after 13 days of detention.



	
	Ban on publication of newspapers
	IFJ mission estimated that due to recent restrictions on the Nepali media, at least 600 journalists have already lost their jobs and up to a further 1,000 could lose their jobs if the current trend continued (Christopher Warren, President of IFJ, 19 Feb. 2005).

A number of local newspapers have shut down entirely while FM radio stations – an important source of information for people in remote districts – are not allowed to broadcast any independent news (AI, 17 Feb. 2005).

Dozens of media outlets have been closed or taken over by the armed forces, the ban on any critical reports, and the many arrests of journalists represent attacks on freedom of expression (UNESCO, 16 Feb. 2005).

4 February 2005: Naya Yugbodh Daily and Gaunghar Weekly were banned after the DAO, Dang issued an order stating that there is restriction on publishing the newspapers until the DAO allows through a next order. Then the papers remained closed for almost one month. It started to be published only from 2 Mar. after the Appellate Court, Tulsipur, Dang issued an interim order to carry out the publication work of the newspaper on 28 Feb.

3 February 2005: Local newspapers in Udaypur District were banned by the DAO. They became regular from 18 Feb. after receiving a permission letter to publish with censorship.

1 February 2005: Four newspapers in Makawanpur District – Kurakani Weekly, Prayas Weekly, Pahal Weekly and Hetaunda Sandesh Daily, were suspended. Hetaunda Sandesh became regular from 4 Feb. while weekly newspapers could not be published. They became regular only after 7 Feb.



	
	Media censorship


	The authorities in Nepal have banned independent media coverage of the country’s Maoist insurgency. […] The move tightens censorship imposed a month ago after King Gyanendra staged a coup, imposed an emergency and appointed his own cabinet. There is no longer any independent reporting on radio, while newspaper and television offices have had regular visits from military censors with warnings not to criticise the royal takeover. Editors were reportedly warned that their papers might even face closure if they broke the new rules (BBC News, 3 Mar. 2005).

Such restrictions are a serious breach of the right to freedom of expression and press freedom protected by Articles 12 and 13 of Nepal’s Constitution, both of which have been suspended following the King’s declaration of an indefinite SoE on 1 Feb. 2005 (IPI, 2 Mar. 2005).

Thirty days after calling a SoE, King Gyanendra continues to throttle independent coverage of government actions in Nepal. […] The risks to journalists and to ordinary citizens only compound as the government prolongs its program of censorship in the midst of a volatile civil conflict. Though military censors no longer inhabit media houses, as they did in the first days after the Feb. 1 coup, journalists still publish or broadcast news reports critical of the government at their own risk (CPJ, 2 Mar. 2005)

1 March 2005: The MoIC published directives to media not to publish or broadcast any material regarding security matter unless verified by the security sources. The publication or broadcasting of interview, article, news, information, opinion or personal views that directly or indirectly instigate or support terrorist and disruptive activities and terrorism will be punished according to Press and Publication Act and National Broadcasting Act, the directive says.

The situation in Nepal is most serious. In a Feb. 7 order, the DAO Nepalgunj instructed members of the media to falsify news in favour of the government, which since Feb. 1 has been under the absolute power of the king. The order follows a Feb. 3 notice from the MoIC to the effect that all and any media reports opposing the takeover by the king have been banned (AHCR, 2 Mar. 2005).

The royal government continues to place huge restrictions on the freedom of speech and censors newspapers, radio and TV stations, independent journalists and international media who dare criticise the King and his absolute power (HRWF, 22 Feb. 2005).

The media has been hit hard by the SoE and the effect of the censorship is profound. Not only are journalists and editors intimidated and prevented from carrying out their work effectively, but the lack of free information has greatly increased the sense of insecurity and fear among ordinary Nepali people. The media is operating under tight censorship, which in the first few days of the SoE was enforced by RNA personnel based in media offices. (AI, 17 Feb. 2005).

Military personnel were stationed within/outside the newspaper offices and media outlets for a month. FM radio stations have been instructed to play music only.

Following the royal coup, King Gyanendra, used draconian power to close down newspapers and deeply censor broadcasters in the state (HRWF, 22 Feb. 2005).

The Nepalese army is continuing to prevent privately-owned newspapers from publishing. The abusive use of the press law is a clear violation of the international undertakings given by Nepal, which has ratified the UN's International Covenant on Civil and Political Rights. […] After communications were reestablished on 8 Feb., fresh reports circulated about the devastating effect of the king's 1 Feb. coup d'etat on press freedom. The army is continuing to close newspapers. On the evening of 7 Feb., soldiers raided four weekly newspapers in the capital to prevent them coming out. A radio journalist quoted on the BBC News website spoke of "psychological terror" being employed by the army against the news media. […]The news website http://www.nepalnews.com is online again after being blocked for a week, but is publishing no news going "against the letter or spirit of the royal proclamation." The site said its "international coverage" section has also been suspended. The army has meanwhile asked 30 ISPs to be more effective in their blocking of Maoist sites based abroad (RSF, 10 Feb. 2005).

3 February 2005: Government set out embargo upon Nepali Mass Media through two different notices. According to first notice, the government has banned to publish any interview, article, news, opinion and other materials likely to support terrorist and disruptive acts or terrorism directly or indirectly. The embargo will be effective for six months. Similarly, the second notice has imposed ban upon broadcast any interview, article, news, opinion and other materials likely to support terrorist and disruptive acts or terrorism directly or indirectly. This embargo, too, will be effective for six months.

Press censorship and the presence of the army in media houses have begun. Communications have been completely disrupted. Now there is no free press and it has been effectively killed (FNJ, 2 Feb. 2005).



	
	Suspension of communication channels
	Many of the diplomatic community in Kathmandu, including the Indian embassy, have protested to the new government constituted under the King's chairmanship about the disruption of communication lines and said these violated the Vienna Convention on Diplomatic Relations. […] Nepal signed the Vienna Convention in 1965. As a signatory to the convention, Nepal has to abide by the regulations governing treatment of the diplomatic missions it has allowed on its territory, several foreign diplomats said (Indo-Asian News Service, 8 Feb. 2005).

Telephone lines of senior political leaders who are under house arrest and other leaders including some of the former ministers have been cut off. Those under house arrest and detention in police camps and army barracks are strictly restricted for communications including telephone, newspapers and television channels.

18 February 2005: Telephone lines were disconnected for 10 hours in Kathmandu.

1 February 2005: All the communication channels including land telephone lines, mobile phones and internet services were suspended from 1 Feb. to 8 Feb. afternoon. There is still suspension of mobile phones. Telephone lines are occasionally (e.g. on 18 Feb. 2005) cut off to avoid possible protests in the capital city.

Indian Television News Channels (Aaj Tak, Zee News, NDTV, Star News, Doordarshan News) have been blocked from 2 Feb. Similarly, all of the cable networks have been strictly monitored.



	
	Harassment/ Threat to HRDs


	Human rights is the major victim in the current changed political situation (Roger Clark, Special Representative of the Front Line, 5 Mar. 2005).

There is still travel restriction against many targetted political leaders/activists, HRDs and academicians.

5 March 2005: Sushil Pyakurel, member of NHRC was stopped  by the security forces at the Tribhuvan International Airport while going Bhairahawa. A three-member team of the NHRC including commissioners Dr. Gauri Shankar Lal Das and Sushil Pyakurel and head of NHRC's Protection Division Yagya Prasad Adhikari, sheduled to fly to Bhairahawa returned from the airport after the security forces prevented Pyakurel stating that he was not allowed to go out of the Kathmandu valley. The team was scheduled to visit Kapilvastu, a western terai district, to investigate the series of incidents resulted from clashes between the locals and Maoists.

4 March 2005: Surya Thapa, Editor of Budhabar weekly, was grilled by Baman P. Neupane, CDO of Kathmandu. During the four-hour questionning, the CDO warned him that the paper could face closure, a fine of NRs. 1000 and one-year imprisonment. He has been asked to be present before the DAO on 7 Mar. Earlier, Thapa was present at the DAO on 3 Mar. accordingly the order but no one took his statement.
1 March 2005: DAO, Kathmandu summoned the editors of the broadsheet dailies and asked to follow the directives issued by HMG while publishing news stories regarding Maoists. CDO Baman P. Neupane asked editors to confirm news related to security issues by security agencies.

The prohibition of freedom of movement without prior notice is against the basic principles of human rights. The prohibition on the freedom of movement is a deliberate attempt by the new regime to eliminate any presence of HRDs outside the Kathmandu Valley. Such undemocratic actions ultimately create further obstacles for free and fair investigation, and monitoring human rights abuses (15 Nepalese Human Rights Organizations, 26 Feb. 2005).

Security forces have dearly violated the norms of Rule of Law in this regard. This is nothing other than the arbitrary violation of fundamental rights ensured by the Constitution and human rights provisioned in various international instruments. In fact, such acts degrade the very notion of Rule of Law as well (Subodh Raj Pyakurel, 26 Feb. 2005).

26 February 2005: Subodh Raj Pyakurel, Chairperson of INSEC, was stopped by the security forces at the Tribhuvan International Airport while he was going Nepalgunj to attend an interactive workshop on 'Human Rights and Humanitarian Law' for security personnel scheduled on 27 and 28 Feb. as a Resource Person. He had confirmed with the Home Ministry and the Human Rights Cell of RNA for the authenticity of the news published on 25 Feb. regarding the travel restriction of some HRDs and academicians. They had assured him that his name was not on the list.

23 and 24 February 2005: DAO Kathmandu summoned the editors of six national dailies and asked a written clarification on leaving the editorial section of their newspapers blank. The office had sent separate letters to the weeklies on 17 Feb. The editors summoned by the office are Rajendra Baiddhya (Bimarsha), Kabir Rana (Deshantar), Nava Raj Timilsina (Prakash), Gopal Budhathoki (Sanghu) and Govinda Singh Thapa (Hank). Similar summons have been taken place in various districts of the country.

23 February 2005: Dr. Om Gurung, Professor at Tribhuban University, and the General Secretary of Nepal Federation of Indigenous Nationalities (NEFIN) was returned back by the security forces from the Tribhuvan International Airport. He was leaving for Shillong and Guwahati, India to take part in the Asia Indigenous People’s Pact (AIPP) preparatory meeting to begin on 25 Feb.

23 February 2005: One page of a document consisting a list of 19 HRDs and academicians among some 200 persons who have reported to be restricted from leaving the Kathmandu Valley, was received by human rights organizations. Those in the list are: human rights activists Padma Ratna Tuladhar, Krishna Pahadi, Dr. Gopal Shiwakoti "Chintan", Dr. Mathura Prasad Shrestha, Subodh Pyakurel, Gauri Pradhan, Dr. Gopal Krishna Shiwakoti, Daman Nath Dhungana, Dr. Arjun Karki, diplomat and politician Nilambar Acharya, Journalist Shyam Shrestha, former Supreme Court Justice Laxman Prasad Aryal, former President of NBA Sindhu Nath Pyakurel, member of NHRC Sushil Pyakurel and Prof. Kapil Shrestha, academicians Prof. Krishna Khanal, Prof. Krishna Hachhethu, Prof. Om Gurung and Prof. Krishna Bhattachan.
21 February 2005: Laxman Prasad Aryal, Former Supreme Court Justice and one of the drafters of the Constitution of the Kingdom of Nepal, 1990, was stopped at the Tribhuvan International Airport at the eleventh hour. He was about to fly to Mumbai, India to attend a regional conference on women’s rights and anti-trafficking organized by South Asian Regional Equity Program. Similarly, Chitra Lekha Yadav, Deputy Speaker, was also not allowed to leave Kathmandu a few days ago.

18 February 2005: Security forces snatched the cameras of journalist Suman Dahal of Annapurnapost Daily and Tribhuvan Poudel of a local Hotline Daily. They were taking pictures of the protest march for the restoration of democracy in Pokhara.

The security situation for all human rights defenders in Nepal has rapidly deteriorated since 1st February 2005, when the King of Nepal dismissed the Government and declared a nationwide state of emergency, severing all internal and external communications links. Independent Nepali media offices were closed down and according to state owned radio a number of rights, including freedom of movement and freedom of assembly, were suspended. There have been widespread reports that the homes and offices of human rights defenders have been visited by security personnel (Front Line Defenders, 11 Feb. 2005).
Many Nepalese human rights activists known for defending imprisoned journalists have been arrested, threatened or placed under house arrest (RSF, 10 Feb. 2005).

7 February 2005: Kapil Shrestha, Member of NHRC, was shunned off from the Tribhuvan International Airport while he was going to Biratnagar to attend an official programme. The security forces told Shrestha that he is not permitted to travel outside Kathmandu valley.

5 February 2005: Krishna Adhikari, INSEC HRYB Representative for Lamjung District, was threatened by the Deputy Superintendent of Police that he should not involve in human rights activities.



	
	Restriction on transportation
	The closure of the airport and public transportations prevented departure and arrival of thousands of Nepalis and foreign nationals without their ability to contact families.

1 February 2005: Flights were turned back from the Tribhuvan International Airport, Kathmandu. International as well as internal flights were cancelled. Security forces restricted public transports going outside Kathmandu valley. Public vehicles were denied to cross Thankot Checkpost, the chicken’s neck to join Kathmandu rest of the country.



	
	Dismissal of government, assumption of executive power, and other actions


	This unconstitutional and dictatorial act of the King is a nude attack on the democratic rights of the people and their right to be ruled by their own representatives. As a result, the country is now under a regime which is completely devoid of transparency and accountability (5 Political Parties, 27 Feb. 2005).

King Gyanendra has backed himself into a corner. Soldiers who should be fighting insurgents are acting as jailers for the country's democratic leadership. Political parties are now likely to line up against the monarchy. The people's clear preference to combine constitutional monarchy and parliamentary democracy has been defied: if the king's dismissal of the government truly had popular support, it would not be necessary to imprison politicians, cut communications and censor the media (ICG, 9 Feb. 2005).

The King's invocation of Article 27–C to usurp all state power is a fraud on the Constitution of the Kingdom of Nepal, 1990. We, the Nepalese people now live under an illegal military rule headed by the King (25 leading Nepalese Human Rights Organizations, 5 Feb. 2005).

The action is contrary to the principles of multiparty democracy and is a setback to hopes for lasting peace and stability in Nepal (Australia, 4 Feb. 2005).

The acts of King Gyanendra to retain the state executive power on him and formation of cabinet under his own chairmanship after the dismissal of the council of ministers through a royal proclamation on 1 Feb. have directly offended the fundamental values and norms of democracy. Imposition of the SoE nationwide immediately after the retaining of the executive power by him has also attacked the universal norms and values of human rights. The imposition has also violated the provisions of the international human rights instruments to which Nepal is a state party (14 Nepalese Human Rights Organizations, 3 Feb. 2005).

The Royal announcement made yesterday, by ending the spirit and value of the Constitution of Nepal, is a coup against democracy and people's rights. This has undoubtedly destroyed the fabric of democracy and has also confirmed that the lives of ordinary civilians as well as national values are in grave danger (FNJ, 2 Feb. 2005).

The dismissal today of its multiparty government, the declaration of SoE and the suspension of fundamental constitutional rights is a step back from democracy. These actions will undermine the Nepali struggle with the Maoist insurgency, a very serious challenge to a peaceful and prosperous future for Nepal (USDS, 1 Feb. 2005).

These developments constitute a serious setback to the cause of democracy in Nepal (MoEA, India, 1 Feb. 2005). 

This represents a serious setback to multiparty democracy. […] Democracy cannot be safeguarded by excluding legitimate democratic forces from the decision-making processes (EU, 1 Feb. 2005).

This action will increase the risk of instability in Nepal, undermining the institutions of democracy and constitutional monarchy in the country (Britain, 1 Feb. 2005).

This action is a serious setback for the country (UN, 1 Feb. 2005).

The Royal Proclamation has taken away the rights, provisions, meaning and the values bestowed upon the people by the Constitution of Nepal following the people's revolution in 1990 (NBA, 1 Feb. 2005).

The Royal Proclamation attacks on the sovereignty and the political rights attained with the sacrifice of the people. […] When the country was looking for dialogue and consensus for peace, democracy and progress, it has been pushed into deep crisis by willful capture of the state power with the help of military (CPN-UML, 1 Feb. 2005).

King's step has turned the country towards a more complex situation. This is highly condemning hit against the achievements of 1990 revolution and severe violation of the constitution (NC, 1 Feb. 2005).

To talk of nationalism, democracy, patriotism and sovereignty by the one, who is most infamous feudal clique in corruption, smuggling, killings and terror, cannot be anything other than a surprising show against Nepal and the Nepalese people (CPN-M, 1 Feb. 2005).




Note:

AHRC
Asian Human Rights Commission

AI
Amnesty International

APF
Armed Police Force

CDO
Chief District Officer

CPJ
Committee to Protect Journalists

CPN-M
Communist Party of Nepal-Maoist

CPN-UML
Communist Party of Nepal-Unified Marxist-Leninist

CWIN
Child Workers in Nepal Concern Centre

DAO
District Administration Office

EU
European Union

FNJ
Federation of Nepalese Journalists

HMG/N
His Majesty's Government/Nepal

HRDs
Human Rights Defenders

HRW
Human Rights Watch

HRWF
Human Rights Without Frontiers Int.

HRYB
Human Rights Yearbook

HURPES
Human Rights and Peace Society

ICFTU
International Confederation of Free Trade Unions

ICG
International Crisis Group

ICJ
International Commission of Jurists

IFJ
International Federation of Journalists

IPI
International Press Institute

ISPs
Internet Service Providers

MoEA
Ministry of External Affairs

MoIC
Ministry of Information and Communications


NBA
Nepal Bar Association

NC
Nepali Congress

NC-D
Nepali Congress-Democratic

NHRC
National Human Rights Commission

NSP-A
Nepal Sadbhawana Party-Anandidevi

PFN
People's Front Nepal

RNA
Royal Nepalese Army

RSF
Reporters Sans Frontières

SC
Supreme Court

SoE
State of Emergency

UN
United Nations

UNESCO
United Nations Educational, Scientific and Cultural Organization

USDS
United States Department of State
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C. Arrest after the Royal Proclamation (20 March 2005)

i. Political Activists

	Affiliation
	Present Condition

	
	Detention
	Detention under PSA
	House Arrest
	Released
	(blank)
	Arrest
	Grand Total

	ANNFSU
	27
	7
	
	19
	
	
	53

	ANNFSU (United)
	1
	
	
	
	
	
	1

	ANWA
	4
	1
	
	5
	
	
	10

	CPN (M)
	
	
	1
	
	
	
	1

	CPN (ML)
	
	
	
	1
	
	
	1

	CPN (MLM)
	
	
	
	1
	
	
	1

	CPN (U)
	1
	1
	
	1
	
	
	3

	CPN (UML)
	60
	38
	3
	126
	
	
	227

	DNYF
	6
	2
	
	1
	
	
	9

	NC
	169
	98
	1
	269
	
	217
	754

	NC (D)
	32
	10
	
	119
	
	
	161

	NDA
	2
	1
	
	
	
	
	3

	Nepal Dalit Association
	1
	
	
	
	
	
	1

	NRSA
	1
	
	
	
	
	
	1

	NSDL
	1
	
	
	
	
	
	1

	NSP
	
	
	
	1
	
	
	1

	NSP (A.)
	
	10
	
	8
	
	
	18

	NSU
	48
	15
	
	8
	
	2
	73

	NSU (D)
	7
	8
	
	2
	
	
	17

	NTD
	5
	11
	
	4
	
	
	20

	NWA
	9
	2
	
	4
	
	
	15

	NWA (D)
	2
	
	
	
	
	
	2

	NWPP
	
	1
	
	1
	
	
	2

	PFN
	9
	6
	2
	11
	
	
	28

	RPP
	
	
	
	3
	
	
	3

	TSA
	
	
	
	1
	
	
	1

	Unidentified
	40
	4
	
	237
	
	
	281

	NPA
	
	
	
	2
	
	
	2

	(blank)
	
	
	
	
	
	15
	15

	NTD (D)
	
	5
	
	
	
	
	5

	NTUC
	2
	1
	
	1
	1
	
	5

	ANNFSU (U)
	1
	3
	
	
	
	
	4

	ANPA
	
	1
	
	
	
	
	1

	Grand Total
	428
	225
	7
	825
	1
	234
	1720


	ANNFSU (U)
	All Nepal National Free Students Union(United)

	ANNFSU
	All Nepal National Free Students Union

	ANPA
	All Nepal Peasants Association

	ANWA
	All Nepal Women's Association

	APF
	Armed Police Force

	CPN (M)
	Communist Party of Nepal (Marxist)

	CPN (ML)
	Communist Party of Nepal (Marxist-Leninist)

	CPN (MLM)
	Communist Party of Nepal (Marxist-Leninist-Maoist)

	CPN (U)
	Communist Party of Nepal (United)

	CPN (UML)
	Communist Party of Nepal (Unified Marxist-Leninist)

	DDC
	District Development Committee

	DNYF
	Democratic National Youth Federation

	FSU
	Free Students Union

	HoR
	House of Representatives

	MP
	MP

	NC
	Nepali Congress

	NC (D)
	Nepali Congress (Democratic)

	NPA
	Nepal Peasants Association

	NDA
	Nepal Dalit Association

	NRSA
	Nepal Revolutionary Student Association

	NSDL
	Nepal Society for Dalit Liberation

	NSP
	Nepal Sadhvawana Party

	NSP (A.)
	Nepal Sadhvawana Party (Anandidevi)

	NSU
	Nepal Students Union

	NSU (D)
	Nepal Students Union (Democratic)

	NTD
	Nepal Tarun Dal

	NTUC
	Nepal Trade Union Congress

	NWA
	Nepal Women Association

	NWA (D)
	Nepal Women Association (Democratic)

	NWPP
	Nepal Workers Peasants Party

	PFN
	People's Front Nepal

	PSA
	Public Security Act

	RPP
	Rastriya Prajatantra Party

	TSA
	Technical Students Association

	TU
	Tribhuvan University


ii. Human Rights Defenders

	Affiliation
	Present Status

	
	Detention
	Detention under PSA
	House Arrest
	Released
	(blank)
	Grand Total

	Antaranga Weekly
	1
	
	
	
	
	1

	Aviyan Daily
	
	
	
	1
	
	1

	City Times Daily
	
	
	
	1
	
	1

	Civil Society Network
	1
	
	
	
	
	1

	CVICT
	
	
	
	1
	
	1

	CWIN
	
	
	
	1
	
	1

	DECONT
	1
	
	
	
	
	1

	FNJ
	1
	
	1
	2
	
	4

	Gorakhapatra Daily
	
	
	
	1
	
	1

	HIMAL
	
	
	
	1
	
	1

	HRERLC
	
	
	
	1
	
	1

	HUDEP
	
	
	
	1
	
	1

	HURON
	1
	
	
	1
	
	2

	HURPES
	
	1
	
	10
	23
	34

	INSEC
	
	
	
	2
	
	2

	Kantipur Daily
	1
	
	
	1
	
	2

	Naulo Awaj Weekly
	
	
	2
	
	2

	NBA
	
	
	
	1
	
	1

	NPA
	
	
	
	1
	
	1

	Patan Multiple Campus
	1
	
	
	
	
	1

	RSS
	
	
	
	2
	
	2

	Saptakoshi FM
	
	
	
	1
	
	1

	SOPHRE
	1
	
	
	
	
	1

	Tanahu Aawaj
	
	
	
	1
	
	1

	Distri Weekly
	1
	
	
	
	
	1

	Press Chautari
	
	1
	
	
	
	1

	Sunchari Newspaper
	1
	
	
	
	
	1

	Grand Total
	10
	2
	1
	32
	23
	68


	CVICT
	Centre for Victims of Torture, Nepal

	CWIN
	Child Workers in Nepal Concern Centre

	DECONT
	Nepal Democratic Trade Union Congress

	FNJ
	Federation of Nepalese Journalists

	HR
	Human Rights

	HRERLC
	Human Rights Education Radio Listeners Club

	HUDEP
	Human Development and Peace Campaign

	HURON
	Human Rights Organization Nepal

	HURPES
	Human Rights and Peace Society

	INSEC
	Informal Sector Service Centre

	NBA
	Nepal Bar Association

	NPA
	Nepal Professors' Association

	PSA
	Public Security Act

	RSS
	Rastriya Samachar Samitee (National News Agency)

	SOPHRE
	Society for Protection of Human Rights and Rural Environment


D. Killings data

i. No. of victims killed by state and maoists in connection with the 'people's war'

(13 Feb. 1996 – 16 Mar. 2005)

	 (13 Feb 1996 - 16 Mar 2005)

	by State

	YEAR\MON
	JAN
	FEB
	MAR
	APR
	MAY
	JUN
	JUL
	AUG
	SEP
	OCT
	NOV
	DEC
	TOT

	1996
	 
	8
	14
	3
	4
	4
	2
	8
	2
	1
	5
	8
	59

	1997
	9
	2
	0
	0
	0
	0
	0
	1
	0
	3
	1
	0
	16

	1998
	3
	3
	9
	3
	21
	79
	21
	21
	10
	50
	61
	53
	334

	1999
	26
	23
	51
	23
	15
	22
	25
	14
	43
	17
	30
	39
	328

	2000
	36
	44
	11
	12
	16
	6
	5
	19
	9
	11
	6
	5
	180

	2001
	6
	5
	5
	20
	3
	5
	15
	0
	0
	0
	60
	124
	243

	2002
	140
	247
	370
	484
	619
	305
	104
	168
	223
	292
	260
	84
	3296

	2003
	80
	6
	4
	6
	3
	19
	4
	137
	232
	340
	227
	159
	1217

	2004
	112
	191
	212
	115
	156
	67
	96
	66
	107
	76
	113
	133
	1444

	2005
	122
	174
	30
	 
	 
	 
	 
	 
	 
	 
	 
	 
	326

	Total
	534
	703
	706
	666
	837
	507
	272
	434
	626
	790
	763
	605
	7443

	by Maoist

	YEAR\MON
	JAN
	FEB
	MAR
	APR
	MAY
	JUN
	JUL
	AUG
	SEP
	OCT
	NOV
	DEC
	TOT

	1996
	0
	2
	4
	0
	3
	0
	1
	2
	0
	2
	7
	1
	22

	1997
	2
	7
	0
	3
	5
	5
	4
	0
	0
	3
	0
	3
	32

	1998
	3
	0
	7
	3
	7
	4
	2
	9
	5
	11
	9
	15
	75

	1999
	13
	7
	25
	10
	22
	12
	10
	9
	16
	7
	4
	6
	141

	2000
	32
	39
	7
	32
	5
	27
	9
	11
	25
	5
	24
	3
	219

	2001
	12
	25
	6
	77
	15
	15
	79
	1
	1
	4
	99
	56
	390

	2002
	69
	242
	72
	163
	190
	51
	57
	40
	182
	65
	169
	51
	1351

	2003
	59
	9
	3
	2
	7
	8
	14
	56
	185
	154
	91
	58
	646

	2004
	46
	57
	133
	58
	100
	93
	93
	67
	45
	24
	84
	102
	902

	2005
	105
	55
	18
	 
	 
	 
	 
	 
	 
	 
	 
	 
	178

	Total
	341
	443
	275
	348
	354
	215
	269
	195
	459
	275
	487
	295
	3956


	Occupation
	by State
	by Maoist
	Total
	13 Feb 1996 - 16 Mar 2005

	Agricultural workers
	1130
	540
	1670
	Per day Killing

	Teachers
	52
	74
	126
	3.48

	Political workers
	4917
	366
	5283

	Police personnel
	9
	1236
	1245
	Before State of Emergency

	General people
	221
	407
	628
	(13 Feb 1996 -  25 Nov 2001)

	Students
	166
	124
	290
	By State
	By Maoist
	Total

	Civil servants
	34
	451
	485
	992
	811
	1803

	Social workers
	6
	6
	12

	Business persons
	39
	78
	117
	During State of Emergency

	Workers
	98
	49
	147
	(26 Nov 2001 -  31 Aug 2002)

	Health workers
	1
	3
	4
	By State
	By Maoist
	Total

	Army personnel
	5
	497
	502
	2580
	948
	3528

	Photographers
	1
	3
	4

	Journalists
	11
	4
	15
	After State of Emergency

	Law professionals
	0
	2
	2
	(29 Aug 2002 - 16 Mar  2005)

	Prisoners
	1
	3
	4
	By State
	By Maoist
	Total

	Dacoits
	0
	3
	3
	3871
	2197
	6068

	Engineer
	0
	1
	1

	Unidentified persons
	752
	109
	861

	Total
	7443
	3956
	11399

	* Workers denote  wage workers, industrial workers and transportation workers

	


	
	
	
	
	
	Before Royal Takeover

	
	
	
	
	
	(13 Feb 1996 - 3 Oct 2002)

	
	
	By State
	By Maoist
	Total

	
	
	3849
	1952
	5801

	
	After the Royal Takeover
	
	Per day
	1.61
	0.82
	2.43

	
	(4 Oct 2002 - 16 Mar 2005)
	
	
	After Government's Commitment to Respect Human Rights 

	
	By State
	By Maoist
	Total
	
	
	

	
	3598
	2004
	5602
	
	
	

	Per day
	4.07
	2.27
	6.34
	
	
	(26 Mar 2004 - 16 Mar 2005)

	
	Before Second Truce
	
	
	By State
	By Maoist
	Total

	
	(4 Oct 2002 - 29 Jan 2003)
	
	
	1266
	848
	2114

	
	By State
	By Maoist
	Total
	
	Per day
	3.57
	2.39
	5.95

	
	688
	337
	1025
	
	
	During the Deuba Government

	Per day
	5.98
	2.93
	8.91
	
	
	( 2 Jun  2004- 31 Jan 2005 )

	
	During Second Truce
	
	
	By State
	By Maoist
	Total

	
	(30 Jan - 27 Aug  2003)
	
	
	776
	611
	1387

	
	By State
	By Maoist
	Total
	
	Per day
	3.22
	2.54
	5.76

	
	124
	82
	206
	
	
	1 Feb 2005 - 16 Mar 2005

	Per day
	0.60
	0.40
	1.00
	
	
	By State
	By Maoist
	Total

	
	After the breakdown of Second Truce
	
	
	204
	73
	277

	
	
	
	Per day
	7.29
	2.61
	9.89

	
	(28 Aug 2003 - 16 Mar 2005)
	
	
	
	
	

	
	By State
	By Maoist
	Total
	
	
	
	
	

	
	2786
	1585
	4371
	
	
	
	
	

	Per day
	4.98
	2.84
	7.82
	 
	
	
	
	


ii. Killings after the royal proclamation (1 February – 16 March 2005)

	Occupation
	By State
	By Maoist

	Police
	 
	23

	Army
	 
	12

	"Maoist"
	192
	 

	Political Worker
	2
	1

	Student
	4
	2

	Worker
	 
	4

	Agricultural
	 
	 

	Teacher
	 
	 

	General People
	5
	31

	Businessman
	 
	 

	Health Worker
	 
	 

	Law Professional
	 
	 

	Social workers
	 
	 

	Journalist
	 
	 

	Civil Servant
	 
	 

	Dacoits
	 
	 

	Unidentified persons
	1
	 

	Total
	204
	73

	
	
	

	
	
	

	Types
	By State
	By Maoist

	Killed in Cross firing
	120
	22

	Killed by Firing
	84
	31

	Killed in Ambush
	 
	13

	Killed in Bomb blast
	 
	4

	Killed by Slittering Neck
	 
	1

	Killed by striking Khukuri
	 
	1

	Killed by using Sharp weapons
	 
	1

	Total
	204
	73

	
	
	

	
	
	

	Per Day Killing

	Perpetator
	Total
	Per day

	By State
	204
	7.29

	By Maoist
	73
	2.61

	Total
	277
	9.89


E. Press Release

Protesting the Attempt of King's Regime to Dismantle Human Rights Mechanisms 

March 22, 2005

We condemn the ongoing arrest, house-detention and interference of leaders of political parties and their cadres, human rights defenders and media persons in various parts of the country after the King's assumption of executive power, forming the council of ministers under his chairmanship, and imposition of "state of emergency."

We strongly protest the decision of the King's regime to form the High Level Human Rights Protection Committee aiming to weaken the country's human rights mechanisms.  Similarly, we protest the interrogation of the Kantipur editor Narayan Wagle by the Crime Investigation Section of the Kathmandu District Police Office on 17 March 2005 for publishing news reports on the protesting political parties.  

It is obvious that the human rights situation has further deteriorated as seen by the detention or placing under house-detention of more than one thousand political party leaders and their cadres and of more than two dozen human rights defenders and journalists.  These suppressive acts conducted by the state seriously violate the universal principles of human rights. We are convinced that the King's regime is deliberately acting to dismantle the country's legitimate and independent human rights mechanisms such as National Human Rights Commission.  

We strongly demand the immediate release of all arrested political detainees, human rights defenders and journalists.  We also protest the inability of the state to resume the rule of law in the country even after the suspension of civil liberties and demand that the state ensure the "rule of law" in the country by enforcing non-derogable human rights and humanitarian laws during the period of "state of emergency."  

On behalf of the human rights community

Subodh Raj Pyakurel                Dr. Gopal Krishna Siwakoti
     Shobhakar Budhathoki

1. NGO Federation of Nepal
2. INHURED International

3. INSEC


4. RRN

5. CEHURDES

6. WOREC

7. Hamro Abhiyan

8. CARNWG

9. CWIN


10. CVICT

11. Jagaran Nepal

12. CWISH

13. HimRights


14. NIP

15. Alliance Nepal

16. Advocacy Forum

F. Representative cases of human rights violation

i. Case of the Month: June 2004

 

Summary:

Nature of incident: Extra Judicial Killing 

Date of incident: June 25, 2004

Place: Kanakpatti VDC-6, Kanakpatti, Dhanusha District

No. of victim/s: 1 

Identification of victim/s: CPN (Maoist) Student front All Nepal National Independent Students Union (Revolutionary), Dhanusha District Committee Vice-chairperson Ramudgar Mukhiya (23)

No. of perpetrator/s: 6

Identification of perpetrator/s: Security persons in civil dress

Government decided to remove the terrorist tag labeled on the Maoist's student wing All Nepal National Independent Student Union (Revolutionary) on June 21, 2004 at the cabinet meeting. Minister for Education and Sports Bimlendra Nidhi announced officially on June 22 that the ANNISU-Revolutionary is no more a terrorist oragnization. Just three days after the announcement a district leader of that organization, Mukhiya was killed at a public place after taking control in the daylight. Dhanusha district is the electoral constituency of the education minister himself.

 

Details:

Ramudgar Mukhiya reached Kanakpatti Chowk at 3.30 p.m. on June 25, 2000. He was riding a bicycle and a person was with him on the rear carrier. He stopped the bicycle and went to Ramlal Ram, a local's resident and depot of Kerosene oil.

At the moment six security personnel in civil dress were searching Ramlal's home. Among them two were outside the house. As Ramudgar reached there, they asked him why he was there He replied, "To buy kerosene oil." Then they captured him. They searched his body and found two granites. They pulled him little further.

A primary fact finding mission comprised of local human rights defenders including INSEC's human rights yearbook representative has cited an eyewitness on it's concise report that when Ramudgar was about to run security force caught him. But, after takinh him in control they shot at him, not even asking a single question.

According to Shyamshashi, a local journalist, there were five bullets on his leg, chest and back. Eyewitnesses say that he was shot at point blank. 

An eyewitness, on the condition of anonymity says that security forces took him near the sub-health post of Kanakpatti and shot him dead. After killing, the security forces asked about the victim's details with the villegers. As the villagers did not talk properly, the victim's body could not be identified.

After two and half hours of the incident, at 6 in the evening another group of security forces reached there and took the dead body to Janakapur Zonal Hospital, Janakapur for postmortem. 

The next day local human rights defenders asked local administration that why they did not handover the body to his family members? They replied that nobody asked for that so they disposed the corpse. The administration has not disclosed the postmortem report, yet.

Permanent resident of Andupatti VDC-8, Ramudgar was a student at R.R. Multiple Campus in Janakapur in the year of 2000-001.He was married and father of two sons. After his killing his family is suffering from extreme fear of security forces. Even the neighbors are disturbed now. Two innocent sons of Ramlal Ram are not living at home because of the fear.

Concern:

The incident is another example of grave offence against fundamental human rights of the citizens. It shows the trend of extrajudicial killing that is in fashion in Nepal after the beginning armed conflict since 1996.  

 

The Constitution of the Kingdom of Nepal, 1990, has prohibited capital punishment. Killing of Mukhiya after being taken in control by the security forces does not comply with such constitutional and legal provisions. 

 

Article 14 (Right Regarding Criminal Justice) of the Constitution of the Kingdom of Nepal, 1990 has banned any torture or inhuman treatment against those detained for investigation or for trial or for any other reason. Sub-article 6 of the article has provision that every person who is arrested and detained in custody shall be produced before a judicial authority within a period of 24 hours. Mukhiya was supposed to be presented at the court.     

 

Nepal has ratified a number of international human rights instruments including International Covenant on Civil and Political Rights. According to the Nepal Treaty Act, 1992, the provisions of a treaty ratified by Nepal are applicable as Nepal law. 

 

State has failed to protect the right to life of its citizens. Article 6 of the Covenant has clearly advocated for the right to life. The Article says ‘every human being has the inherent right to life. Law shall protect this right. No one shall be arbitrarily deprived of his life.’ 

 

Such an act on the part of the state security to kill person/s after being taken into control is grave violation of the right to life. 

 

Common Article 3 of the Geneva Conventions of 1949 that applies for the parties of armed conflict not of an international character occurring in the territory of one of the high contracting parties has provision that persons hors de combat and those who do not take a direct part in hostilities are entitled to respect for their lives and their moral and physical integrity. The Article has forbidden killing or injuring an enemy who surrenders or who is hors de combat.   

 

The act of the state security forces not to handover the dead bodies of Mukhiya to their relatives to observe final rites also offends the right to perform cultural activities of civilians. Even in the case of non-identification of the dead bodies, it is the duty of the police (The Police Act, 1955, clause 22) to identify them and handover to relatives for final rites according to their own cultural practices. 

Such offences by the state against human rights have violated right to life, right to liberty and security of the person, the right not to be subjected to arbitrary arrest, right to fair trial, and right to recognition as a person before law. It has failed to abide by the universal standards and basic norms incorporated in the UN Charter and Universal Declaration of Human Rights and other human rights instruments. (end)

ii. Case of the Month: July 2004

 

Summary:

Nature of incident: Gang Rape

Date of incident: July 10, 2004

Place: Vadgaun Sinwari VDC, Sibanagar, Sunsari District

No. of victim/s: 2

Identification of victim/s: Mother Sita Bhujel (34) and her daughter Manju Chaudhari (12)

No. of perpetrator/s: 12 

Identification of perpetrator/s:  Santosh Dhamala (18), Bipat Chaudhari (23), Binod Chaudhari (20) and others

 

Sita Bhujel and her 12-year-old daughter were raped by a group of 12 persons. There are 12 cases of gang rapes recorded in Sunsari district form Nov 25, 2003 to July 10, 2004. This case is one among them. The major concern in this regard is that such incidents, crime against humanity, have not been properly investigated. Thus the trend of impunity persists in the country.

 

Details: 

The perpetrators were in masks.  When the daughter was faint after too much bleeding the perpetrators ran away thinking she had died.  The mother was also bleeding too much and felt unconscious. Her blanket was all wet with blood. The perpetrators have told the victims to arrange 5 thousand rupees and not to tell about this incident to anybody. The perpetrators threatened the victims to kill and burn down their houses if they tell about this incident to others. Both victims were treated in the BP Memorial Hospital in Dharan.  The victims were unable to go to the hospital due to lack of money. INSEC Yearbook Representative of Sunsari and General Secretary of INSEC network organization Information Centre for Social Awareness (SICA), Ram Koirala brought them to the hospital and admitted. 

 

One person among the 3 perpetrators has cut a finger in the incident, another one had his head injured when the victim hit with a brick and the next one has a scratch in his chest. 

 

There are 12 persons involved in this case. The District Police Office has arrested 30 persons within 3 days after the incident.  As per the victim's statement 3 persons are arrested and they have already given their statement confessing the crime.

 

A group of Human Rights organizations went in a delegation to meet the Home Minister against the increasing rape cases in Sunsari on 10 August. Prior to this a team of human rights activists and journalists had visited the spot in the 1st week of August. Due to the pressure of this delegation, the government formed "a high level commission to investigate on the gang rape cases" on 12 August 2004. This investigation commission comprised of Sushil Jung Rana, Secretary of Home Ministry, His Megesty's Government, D.I.G. Sharada Prasad Parajuli and Chief of National Investigation Department visited Sunsari district to investigate on the cases.  The team met civil society organizations, journalists and human rights activists. The commission has submitted report to the Home Ministry on 25 August 2004. But it has not been made public.

 

Another team from police headquarters of Kathmandu including S.S.P. Gita Upreti of the women police cell went for investigation. This team is still in the field investigating the cases. 

 

After the massive pressure from civil society the District Police Office has filed case in the District Court against the 3 identified perpetrators. However there is a fear among the general public that the perpetrators will be given clean cheat as before and they will take revenge after being free.

 

Concern:

The Article 26 (State Policy No.14) of the Directive Principles of Constitution of the Kingdom of Nepal, 1990, asserts that the State shall, in order to secure justice for all, pursue a policy of providing free legal aid to indigent persons for their legal representation in keeping with the principle of Rule of Law.  

 

Civil Code (11th amendment) of Kingdom of Nepal, Section on rape provides for 10 to 15 years punishment in case a victim is under the age of 10 years, imprisonment of 7 to 10 years in case a victim is above the age of 10 and under the age of 16 years and imprisonment of 5 to 7 years in case a woman is 16 years or above.

 

Additional punishment for gang rape and rape against a pregnant and disabled woman: The code provides for additional punishment of 5 years imprisonment for the crime of gang rape and also for the rape of a pregnant or disabled woman.

 

CEDAW, Article 2 of CEDAW has guaranteed the protection against all types of violence against women. 

 

Article 34 of the CRC has guaranteed the children protection from all types of sexual abuses.  

 

The Rome Statute of the International Criminal Court has included rape as crime against humanity.

 

The other provisions concerned include; Public offence act of Nepal, UDHR, Respect and dignity of person, Right to security, ICCPR, Art 7 torture or cruel inhumane or degrading treatment or punishment act, Art. 10 inherent dignity of human person, CEDAW Declaration on elimination of violence against women, CRC art 34, Art 37, Art 39.

 

iii. Case of the Month: August 2004

Summary:

Nature of incident: Extra Judicial Killing

Date of incident: August 17, 2004

Place: Lwanghalel VDC, Ward No. 7, Saintikhola, Kaski District

No. of victim/s: 1

Identification of victim/s: Lalkaji Gurung(29)

No. of perpetrator/s: A group 

Identification of perpetrator/s: Security Force

 

Late Lalkaji Gurung, CPN (UML) Activist, had come back to Nepal in 2003 after working in Malaysia for some years. He was staying in his sister's house to take care of her children because his brother in law was in the foreign country. Lalkaji used to go home on and off.

 

Details: 

On 17 August 2004 at around 4 o'clock in the afternoon a group of Maoists crossed the Lwanghalel VDC, Ward No. 7, Kuiwang, Saintikhola ward no.8 and went to Imu, Trako.  After 10 minutes a group of 45/50 Security forces came to the same place in front of a medical shop and asked the local people whether the Maoists have taken same way or not. 

 

When the security forces reached the place of the incident, the Maoists had just crossed the same way 10 minutes before. When the local people told this to the security forces, at the same time the Maoists started firing from the Imu Gaun, next side of the Saintikhola. Security forces also retaliated and told to the local people to go into their houses. Then the people went to the houses and saved their lives during the crossfire. The firing continued for about 30 minutes. When the rebellion stopped firing the security forces also stopped and they told the people to open the door and to go out. Maoist's and security force were in 300 meter's distance during the time of crossfire. Lalkaji Gurung along with other 8 persons was hiding in a private medical shop near the spot, to save their life. The security forces called them out and started beating one by one. The security persons also beat deceased Lalkaji Gurung in the private part of his body with boot. Then he bowed down and went 3/4 steps ahead then a security person shouted, "ran away" and shot him. Lalkaji Gurung then, felled 3 feet down in front of the Medical shop and died. The next day, in the time of cremation, his relatives saw the victim's scrotum swollen. 

 

After death of Lalkaji Gurung, a teacher of local secondary school was forced to write a document stating that innocent Lalkaji Gurung died in the crossfire and made all the local people sign the document by the security forces.

 

Present State:

The District Secretary of Kaski, Somnath Pyasi and Zonal Secretary of Gandaki, Khagaraj Adhikari of CPN-UML have appealed for the compensation for victim's family to the Army Barrack, District Administration Office as well as the Home Ministry but no any action has been taken till date. 

Concern

The incident as such is a heinous instance of state sponsored offence of human rights rampant in pretension with ongoing armed conflict. This incident of killing Lalkaji Gurung, an innocent civilian, is blatant offence of international human and humanitarian law as both of the body of  IHRL and IHL strive to protect the lives and dignity of individuals albeit in different angle. Previous to them, the incident is a worst example how the state sponsored armed forces have been disobeying the existing parameters of constitutional and legal provisions. 

 

Nepal does not observe capital punishment (Article 12 of the Constitution of the Kingdom of Nepal, 1990). The article says that no person shall be deprived of his/her personal liberty save in accordance with law, and no law be made which provides for capital punishment. 

 

Article 3 of the Universal Declaration of Human Rights has provisioned that ‘everyone has the right to life, liberty and security of person.’ Likewise, Article 6 of the International Covenant of Civil and Political Rights, to which Nepal is a state party, tells that ‘every human being has the inherent right to life. No one shall be arbitrarily deprived of life.’ According to clause 9 (2) of the Nepal Treaty Act, 1991, the provisions as incorporated in any international document, to which Nepal is a sate party, are enforceable as Nepali law and the provisions in the treaties will precede in case they contradict with national legal provisions to the extent of inconsistency. 

 

The report of the incident prepared by human rights community after the inspection of the incident spot has explicitly said that the victims, including Lalkaji, were charged for nothing. Article 14 of the Constitution has guaranteed for fair trial. It is an established fact in law that the accused must be informed about the charges against him. Article 10 of the Universal Declaration of Human Rights and Article 14 of ICCPR do talk of fair trial. 

 

Such an act on the part of the security personnel has also offended Article 14 (4) of the Constitution and Article 2 of the Convention against Torture, to which Nepal is a state party, prohibit any act of torture and other cruel, inhuman or degrading treatment or punishment and there is justification for torture. Lalkaji was hit on his sensitive private genital organ in public. 

 

Common Article 3 of the Geneva Conventions 1949- civilian/s should not be victimized even in the armed conflict of non-international character. Victimization of Lalkaji - a coarse encroachment of the Geneva provision of IHL.

iv. Case of the Month: September, 2004

Summary:

Nature of incident: Extra Judicial Killing

Date of incident: 29 September 2004

Place: Belaspur of Baijapur VDC-2, Banke

No. of victim/s: 2

Identification of victim/s: Dhani Ram Tharu(33), and Jori Lal Tharu,( 30)

No. of perpetrator/s: A group 

Identification of perpetrator/s: Security Force

Two brothers – Dhani Ram Tharu, 33, and Jori Lal Tharu, 30, of Belaspur of Baijapur VDC-2, arrested by the Armed Police Force (APF) while they were wilding in the field, were innocent. The victims were shot dead after half an hour of their arrest. 

Details: 

5-7 Maoists were seen in the morning and evening some days before of the incident in the village. When Maoists were seen to coming and going back, a Spying group ? had seen in the village. According to give the information to the Security Force by this group, Security Force came to the Spot. According to the locals, some APF of Bageshwari Camp in plain-clothe reached to the site of the incident after getting information that the Maoists were there and encircled the place. Then the five Maoists tried to escape and the police opened fire on them. The Local people also told that one of the female Maoists was arrested by the APF and shot dead in the nearby Lumba Khola. These two brothers Dhaniram Tharu and Jori Lal Tharu were working in the crop field when Maoists ran away during the firing. The Security Force arrested because of  the Maoists ran away from the same field while they were working. Half an hour Security forces talked with the both victims and shot them in the chest. 

After half an hour's firing, APF have called upon all of the villagers to gather in Bhanu Primary School near the place. Then the police asked all of them to identify the five corpses lined in the nearby highway. But, the villagers could not recognize any of them. APF have taken a female Maoists' activist in their vehicle with them. 

According to the wife of Jori Lal, she had seen corpses of three females and four males in the APF Base Camp, Kusum. She was at the camp to ask for the corpse of her husband but the police threatened to shoot her instead. Local people of the site reported that the police looted their properties in the name of searching the Maoists.

Present State:

Family members of both the victims, along with INSEC staff of Regional Office, went to District Administration Office (DAO) to submit the petition for compensation but the DAO denied registering their application on 4th Oct. , 2004. However, they have handed over the petition to the representative of National Human Rights Commission in Nepalgunj. INSEC Peace project for Banke district provided them 7/7 thousand to both the victims family as a small support. 

Concern:

This incident of killing Jhorilal and Dhaniram Tharu, two innocent civilians, is blatant offence of international human rights and humanitarian law as both of the body of  IHRL and IHL strive to protect the lives and dignity of individuals albeit in different angle. Previous to them, the incident is a worst example how the state sponsored armed forces have been disobeying the existing parameters of constitutional and legal provisions. 

Nepal does not observe capital punishment (Article 12 of the Constitution of the Kingdom of Nepal, 1990). The article says that no person shall be deprived of his/her personal liberty save in accordance with law, and no law be made which provides for capital punishment. 

Article 3 of the Universal Declaration of Human Rights has provisioned that ‘everyone has the right to life, liberty and security of person.’ Likewise, Article 6 of the International Covenant of Civil and Political Rights, to which Nepal is a state party, tells that ‘every human being has the inherent right to life. No one shall be arbitrarily deprived of life.’

The report of the incident prepared by human rights community after the inspection of the incident spot has explicitly said that the victims, Jorilal Tharu and Dhaniram Tharu, were charged for nothing. Article 14 of the Constitution has guaranteed for fair trial. It is an established fact in law that the accused must be informed about the charges against him. Article 10 of the Universal Declaration of Human Rights and Article 14 of ICCPR do talk of fair trial. 

Common Article 3 of the Geneva Conventions 1949- civilian/s should not be victimized even in the armed conflict of non-international character.

Notes of the Fact Finding Report:

A fact finding team of human rights activists and journalists issued a press statement on 4 October 2004 in connection with the incident of killing 'two brothers in Premnagar of Khaskusma VDC-4, Banke District on 29 September'.

Members of the fact finding team included Journalist Jhalak Gaire, Bhola Mahat, Regional Coordinator of INSEC, Suresh Gautam, Regional Coordinator of CVICT, Rajesh Niraula of HR Project Nepal Bar Association, Sushil Lakhe of Advocacy Forum, Sama Thapa, Reporter of Nepal Samacharpatra Daily, Surendra Kafle Reporter of Annapurna Post and Madan Poudel of INSEC issued the press statement.

v. Case of the Month: October 2004

Summary:

Nature of incident: Extra Judicial Killing

Date of incident: October 5, 2004

Place: Basantapur, Hanumandhoka, Kathmandu

No. of victim/s: 2

Identification of victim/s: Anod shahi(28), Dipendra Bajracharya(19)

No. of perpetrator/s: 1

Identification of perpetrator/s:   Army

Details:

Anod Shahi (M), 28-years, of Kathmandu Municipality–20, was shot dead on 5th October by the army on duty at the western gate of Gaddi Baithak, Hanuman Dhoka. In the incident, Dipendra Bajracharya, of Dhalko, Km-17, has been shot injured severely. He was treated at the Neuro-Surgical Ward of Bir Hospital.

 

Friends of the injured Dipendra, 19 year old Firoj Khan (M), of KM-17 and Milan Bajracharya were arrested by the security forces and taken to the District Police Office, Hanuman Dhoka for investigation. 

 

According to Nashir Khan, father of Firoj Khan, Firoj after shutting down his embroidery shop, Dipendra Bajracharya, of a spectacle shop, Udit Shakya and friends were coming from their friend's tea shop in Chhetrapati. They heard a louder sound and ran away thinking that it was the sound of an explosion. When they turned back, they saw those two victims lying down in blood. One was Anod Shahi unfamiliar to them and another was their friend Dipendra. They asked for help to the security persons to take the victims to the hospital for treatment, but the security persons denied. 

 

When they saw Dipendra lying on the ground, bleeding too much and seriously injured, they took only him to the hospital. After taking the victim to Bir Hospital, Firoj Khan and his friends were inquired by the security force. At 1 o'clock in the morning, they were arrested by security forces for further enquiry. 

 

According to Nasir Khan, Firoj was studying in I.Com. at People's Campus and run a tea shop and Dipendra Bajracharya was studying in 12 class and was involved in trade. But Anod Shahi was not a friend of Firoj Khan, said his father Nashir Khan. 

 

Those arrested two were release on 6 October and the injured Diprendra returned home after treatment. Security persons did not support for his treatment but the hospital did extend some support. However, no compensation was provided to the family members of the deceased victim.

Concern:
This incident of killing Anod Shahi and the injury sustained by Diprndra Bajracharya, both civilians, is a blatant offence of international human rights and humanitarian law as both of the body of  IHRL and IHL strive to protect the lives and dignity of individuals albeit in different angle. The incident is a worst example how the state sponsored armed forces have been disobeying the existing parameters of constitutional and legal provisions. 

Nepal does not observe capital punishment (Article 12 of the Constitution of the Kingdom of Nepal, 1990). The article says that no person shall be deprived of his/her personal liberty save in accordance with law, and no law be made which provides for capital punishment. 

Article 3 of the Universal Declaration of Human Rights has provisioned that ‘everyone has the right to life, liberty and security of person.’ Likewise, Article 6 of the International Covenant of Civil and Political Rights, to which Nepal is a state party, tells that ‘every human being has the inherent right to life. No one shall be arbitrarily deprived of life.’

The report of the incident prepared by human rights community after the inspection of the incident spot has explicitly stated that the victims dead Anod Shahi and injured Dipendra Bajracharya, were charged for nothing. Article 14 of the Constitution has guaranteed for fair trial. It is an established fact in law that the accused must be informed about the charges against them. Article 10 of the Universal Declaration of Human Rights and Article 14 of ICCPR do talk of fair trial. 

Common Article 3 of the Geneva Conventions 1949 - civilian/s should not be victimized even in the armed conflict of non-international character.

vi. Case of the Month: November  2004

Summary:

Nature of incident:  Gang Rape

Date of incident: 10 November 2004

Place: Varaul VDC, Ward No. 5, Bishalchok, Sunsari

No. of victim/s: 1

Identification of victim/s: Pabitra Majhi(16)(not to disclose)

No. of perpetrator/s: 6

Identification of perpetrator/s:  Security Forces

An incident of gang rape of a 16-year-old girl (name withheld), resident of Bharaul Village Development Committee (VDC)-5, Sunsari District, by six armed soldiers from Eastern Pritana Headquarters, Itahari, was reported on 10 November 2004.

Details: 

Reportedly, on 9 November 2004, about 45-50 army officers from Eastern Pritana Headquarters stayed overnight in Nadaha. On the following morning (10 November), the soldiers came to Bharaul-5, Bishalchowk, Bhaluwachauri village. Two of the soldiers were in civilian clothes, while the rest of them were in army uniform. After arriving at Bhaluwachari village, one group took a rest, another roamed around the village, and the remainder took on their own work.

On the same day (10 November), the parents of the victim went out to do farm work as usual, leaving all their five children at home. At around 9:00 a.m., the victim (the eldest child of the family) went towards the Sardu Khola River, which is about 500 meters to the eastern side of their house. As the girl was walking toward the river, a group of six armed soldiers reportedly stopped her and ordered her to go with them. When the girl refused to do so, they pulled her by her hands to the jungle and untied her drawstring.

According to the information, when the 7-year-old niece of the victim saw the incident, the soldiers chased her away, threatening her with a gun. The victim was then taken to Jhosi (the name of a place), where the soldiers allegedly forced her to the ground and proceeded to rape her one at a time. When she tried to scream and defend herself, they covered her mouth and continued to rape her. After raping her, the soldiers reportedly took the unstable girl to a nearby jungle at the back of her house, gave her 25 Rupees and a packet of noodles, and told her not to disclose the incident to anyone. They threatened that they would kill her if she were ever to tell anybody. Then, the soldiers left.

When the girl rushed to her home, her younger brother saw her with blood all over her body. The younger brother went to the field to tell their parents. However, the soldiers had already left the village by then.

According to the information provided, having seen the victim lying in blood, the villagers bought some medicine at Kalabanjar Market for her to control the bleeding.  The next day (11 November), the girl was taken to the Dharan Hospital in the ambulance of a human rights organisation based in Biratnagar. Presently, the victim is staying at a shelter of the human rights organisation, where she is being kept under medical observation for her injuries. The doctors of the Koshi Zonal Hospital have referred her to the Psychiatrist Department, where she is undergoing psychological counselling for her ordeal.

Present State:

The girl’s father submitted a First Information Report (FIR) in the Area Police Office in Dharan on 11 November. However, no serious investigation into this case has been reportedly carried out by the police. In fact, the police hasn’t even visited the place, where the incident took place, and because of this, some potential evidence may have been destroyed by now.

Concern:

The Article 26 (State Policy No.14) of the Directive Principles of Constitution of the Kingdom of Nepal, 1990, asserts that the State shall, in order to secure justice for all, pursue a policy of providing free legal aid to indigent persons for their legal representation in keeping with the principle of Rule of Law.  

 

Civil Code (11th amendment) of Kingdom of Nepal, Section on rape provides for 10 to 15 years punishment in case a victim is under the age of 10 years, imprisonment of 7 to 10 years in case a victim is above the age of 10 and under the age of 16 years and imprisonment of 5 to 7 years in case a woman is 16 years or above.

 

Additional punishment for gang rape and rape against a pregnant and disabled woman: The code provides for additional punishment of 5 years imprisonment for the crime of gang rape and also for the rape of a pregnant or disabled woman.

Nepal is a state party to the Declaration on the Elimination of Violence against Women which states in Art. 4(c) that States should “exercise due diligence to prevent, investigate and, in accordance with national legislation, punish acts of violence against women, whether those acts are perpetrated by the State or by private persons.” Nepal has also ratified both the Convention on the Elimination of Discrimination Against Women (CEDAW) and the Convention on the Rights of the Child (CRC), which specifies in Art. 37 (a) that “no child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment”.

Article 2 of CEDAW has guaranteed the protection against all types of violence against women. 

 

Article 34 of the CRC has guaranteed the children protection from all types of sexual abuses.  

 

The Rome Statute of the International Criminal Court has included rape as crime against humanity.

 

The other provisions concerned include; Public offence act of Nepal, UDHR, Respect and dignity of person, Right to security, ICCPR, Art 7 torture or cruel inhumane or degrading treatment or punishment act, Art. 10 inherent dignity of human person.(end)

 

 

vii. Case of the Month: December 2004

Summary:

Nature of incident: Torture and Unlawful killing

Date of the Incident: 31 December, 2004, Friday

Place: Dulari VDC-8, Trijuga, Morang

No. of victim/s: 5

Identification of victim/s: Chaturdev Khawas (Chaudhary), Hari Gautam, Ramesh Khadka, Dilip B.K and Sagar Limbu

Identification of perpetrator/s: Plain Cloth Security Forces

Keeping aside its time and again made commitments to respect human rights and stay abide by the international humanitarian laws during internal conflict, a group of Royal Nepalese Army unlawfully killed Chaturdev Chaudhary, 45, of Dulari VDC-7, Ramesh Khadka, around 25, of Bishnu Paduka VDC, Dilip BK of Varaul VDC of Sunsari district, Sagar Limbu, of Jhapa district and Hari Gautam, of Mrigaulia VDC-2 on 31 December, 2004.

Details:

At around one in the morning of 31 December 2004, a group of Royal Nepalese Army in plain clothes left its headquarters at Itahari for search operation. After some walk the troop reached Beldangi area of Mrigaulia VDC-3 where it searched the houses of Ait Bahadur Limbu and Samar Lal Chaudhary. A witness (name withheld) sleeping inside the house of Limbu says, in course of search, they found Chaturdev Chaudhary and Ramesh Khadka sleeping inside a room and asked them to open the doors saying “we are your friends”. The army made certain interrogation after the door was opened and as soon as the interrogation completed, the army started beating them brutally removing their clothes from the body. 

Through them, the army personnel also came to know that some of their friends were sleeping in the near by house.

Some of the army moved to the next house whereas some of them moved towards field hoping to find more victims. Nevertheless, they could only find school children in between the age of 14 to 18, who had gathered there to go to picnic the next day. Showing their inhuman behavior, the army beat those school children who said that they did not posses anything more than pen, copy and books and knew nothing more about anybody. 

Samar Lal Chaudhary, the next house owner says that Dilip BK and Sagar Limbu were sleeping in his house at that day as there were no enough blankets in Samar’s house and he had a television also. The security forces detained these two from the house and took them away not letting them even to wear clothes. They also took Dilip Kumar Raymajhi, 21, - son and Shree Ram Majhi, 23, - nephew- of Samar Lal Chaudhary to the fiend and beat them badly tying their hands with ropes. 

Locals in the case of anonymity say that the security forces tied the hands of those four on their back and took them away beating. Those four were beaten through their whole walk of 3 kms say residents living side to the road.

At around 4:30 in the morning, the troop had already reached to Trijugachowk of Dulari VDC-8 taking these four persons where a next person named Hari Gautam was also brought by a next group of army.

On the spot investigation by a team of human rights activists and journalists, shows that they all were killed at this place. The blood stains and the yellow shower slipper of Hari- as verified by the villagers- left at the site discloses the possibility that Gautam was shot dead at the northern side of the road making him stand facing the southern side. The observation of the site indicates that one of them was shot in the field at the northern side.

The furthermore inspection shows that rest of the three were shot dead at the banana tree bunches that is 50 meters north of the road.

A house owner near to the site says that he was warned by the security forces to stay inside the house as he tried to come out of his house after he heard the sound of firing. According him, while peeping out from the windows of his house at around 5:45 in the morning, he could see a pick up van of police and numerous plain clothes security personnel at the site. The security forces were seen checking the children, peddlers and persons going to the market. An eyewitness says to have seen the van carry the dead bodies from 50 meters north and move towards Gachhia in the south.

Earlier a group of 16 security force had reached at the house of Hari Gautam at around 1:30 in the night to arrest him. Saying that they were friends of Hari and were there to call him for his company to carry the loot rice they had brought, the security force asked mother of Hari to open the door of the house. They then entered the house and searched the entire house, finding no paper documents and evidences, they decided to take away Hari, said the victim’s mother.

They took away Hari telling his parents that nothing would happen to their only breadwinner and care taker of their elderly life. Hari’s father followed them for 10 meters towards the west but the forces in plain clothes warned him in high tone not to follow them and he returned back home. They took away Hari tying his hands at the back. 

The next morning Hari’s father asked for help in the village and called eastern division headquarters in Itahari to know the whereabouts of his son, but nothing could be known there. It was only at 9 in the morning that a villager, hearing the news in the radio, informed him that his son was killed by the security forces.

Present State:

The inspection and investigation of the case shows that all of the killed were Maoists and the Maoist party has also confirmed that they were their cadres. The study of the case also confirms that those all were killed after detention and they did not posses any arms or weapons at the time of detention whereas the statement of the army says that they all were killed in an encounter. This has further closed all the options to receive compensation from the perpetrators. 

Concern: 

In this context the basic dignity and security of a human being has been grossly violated. The act is against the norms and values of the Constitution of Kingdom of Nepal 1990 as well as the international human rights law, mainly the Bills of human rights including International Covenant on Civil and Political Rights (ICCPR), UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), Geneva Conventions of 1949.

The Article 14(4) of the constitution of Nepal states that no person who is detained during investigation or for trial or for any other reason shall be subjected to physical or mental torture, nor shall be given any cruel, inhuman or degrading treatment. Any person so treated shall be compensated in a manner as determined by law; Article 14 (6) states that every person who is arrested and detained in custody shall be produced before a judicial authority within a period of twenty-four hours after such arrest, excluding the time necessary for the journey from the place of arrest to such authority, and no such person shall be detained in custody beyond the said period except on the order of such authority.

Abrogation of right to life as explained in the Civil Rights Act, 1955. Article 12 states the life or liberty of any person shall not be taken away except in accordance with current Nepal Law, Article 15 has a clear provision of protection in respect to arrest, a person shall provide a notice containing the reasons for his arrest as early as possible.

The Article 3 of the Geneva Convention on war-to which  Nepal is a state party-  states that persons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shall in all circumstances be treated humanely, without any adverse distinction founded on race, color, religion or faith, sex, birth or wealth, or any other similar criteria. To this end the following acts are and shall remain prohibited at any time and in any place whatsoever with respect to the above-mentioned persons: (a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture; (b) taking of hostages; (c) outrages upon personal dignity, in particular, humiliating and degrading treatment; (d) the passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized peoples.

Article 3 (right to life, liberty and security of person), article 5 (rights against torture), Article 9 (right against arbitrary arrest) of the Universal Declaration of Human Rights have been violated. 

Article 6 of the International Covenant on Civil and political Rights guarantees that every human being has the inherent right to life. This right shall be protected by the law. No one shall be arbitrarily deprived of his life.

Article 7 states no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. 

The Article 9(3) of the international covenant on Civil and Political Right guarantees that anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release. It shall not be the general rule that persons awaiting trial shall be detained in custody, but release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for execution of the judgment.

Violation of the norms of International Convention against Torture and other Cruel, Inhuman or Degrading Treatment and Punishment, 1984.

viii. Case of the Month: January 2005

Summary: 

Nature of incident: Extra Judicial Killing 

Date of incident: January 13, 2005 

Place: Nirmalpokhari VDC -1, Kaski district 

No. of victim/s: 1

Identification of victim/s: Bijay Dhakal (Bishwas)

No. of perpetrator/s: More then 12

Identification of perpetrator/s: Security Personnel 

Brushing up its repeatedly made commitments to respect human rights and stay abide to the international humanitarion laws during internal conflict, a group of security personnel unlawfully killed Bijay Dhakal (Bishwas), 28, of Pokhara sub-metropolitan city -8, Simalchaur on January 13, 2005.

Details:

It was the afternoon of January 13, 2005. Four Maoists cadres including Bijay Dhakal alias Bishwas,28, secretary of Maoist Kaski - Parbat unified district committee, were at Dandapokhari area. Bishwas was talking on his mobile sitting at the edge of the ground facing the Pokhara valley. He was totally unarmed at that moment. At that very time a group of security personnel who had come from the eastern Dandapokhari area opened fire on him. He sustained bullet on his leg.

According to the eyewitness, the security personnel arrested, took him some 200 meters down into the jungle and then killed him using sharp weapons. They also say that security personnel knew that he was Bishwash and killed him in a situation where he could not flee from their captivity.

Dipak Gurung, Captain at Royal Nepalese Army, who was commanding the team of security personnel, claimed that they opened fire on Bishwas after he started to run disobeying the security personnel's order to halt. But he also admits that Bishwas did not posses any arm at that moment.

When a group of human rights activists, journalists, lawyers, professors and scholars visited the site for inspection, the security personnel did not allow them to go to the site, stating that Maoists had planted ambushes at different places and there was chances of cross fire at any moment. But Maoists denied for such situation and asked for a fair trial saying that their cadre was detained for three hours and was unlawfully killed by the security personnel.

The security personnel did not allow for the postmortem of his dead body and the last rites of him was performed at Dobila Ghat on January 17 under the presence of family members and human rights activists after the network of civic society Kaski published a press statement on 12 February demanding that the victim's family must be provided with the dead body to perform the last rites.

According to the eyewitness, Bishwash sustained only one bullet and his head was broken into pieces.

Captain Gurung said that all the evidences recovered from the site were sent to the western division headquarters that included a picture that would identify the victim and other pictures taken while the victim was delivering speech as a guest in different programmes.


Present State:

The inspection and investigation made by different human rights activists and the statement from eyewitness shows that the victim was a Maoists cadre and the Maoists have also admitted it. But he was killed by security personnel after detention though the security personnel deny this and say that he was killed in an operation. This has closed all the doors for further trial against the perpetrators.

Concern:

In this context the basic dignity and security of a human being has been grossly violated. The act is against the norms and values of the Constitution of Kingdom of Nepal 1990 as well as the international human rights law, mainly the Bills of human rights including International Covenant on Civil and Political Rights (ICCPR), UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), Geneva Conventions of 1949. 

The Article 14(4) of the constitution of Nepal states that no person who is detained during investigation or for trial or for any other reason shall be subjected to physical or mental torture, nor shall be given any cruel, inhuman or degrading treatment. Any person so treated shall be compensated in a manner as determined by law; Article 14 (6) states that every person who is arrested and detained in custody shall be produced before a judicial authority within a period of twenty-four hours after such arrest, excluding the time necessary for the journey from the place of arrest to such authority, and no such person shall be detained in custody beyond the said period except on the order of such authority. 

Abrogation of right to life as explained in the Civil Rights Act, 1955. Article 12 states the life or liberty of any person shall not be taken away except in accordance with current Nepal Law, Article 15 has a clear provision of protection in respect to arrest, a person shall provide a notice containing the reasons for his arrest as early as possible. 

The Article 3 of the Geneva Convention on war-to which  Nepal is a state party-  states that persons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shall in all circumstances be treated humanely, without any adverse distinction founded on race, color, religion or faith, sex, birth or wealth, or any other similar criteria. To this end the following acts are and shall remain prohibited at any time and in any place whatsoever with respect to the above-mentioned persons: (a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture; (b) taking of hostages; (c) outrages upon personal dignity, in particular, humiliating and degrading treatment; (d) the passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized peoples. 

Article 3 (right to life, liberty and security of person), article 5 (rights against torture), Article 9 (right against arbitrary arrest) of the Universal Declaration of Human Rights have been violated. 

Article 6 of the International Covenant on Civil and political Rights guarantees that every human being has the inherent right to life. This right shall be protected by the law. No one shall be arbitrarily deprived of his life. 

Article 7 states no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. 

The Article 9(3) of the international covenant on Civil and Political Right guarantees that anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release. It shall not be the general rule that persons awaiting trial shall be detained in custody, but release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for execution of the judgment. (end)
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